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1.0 INTRODUCTION 

[1] The Appellants live on large single-dwelling residential properties they own 

on or near the Nine Mile River in Elmsdale.  The Municipality of the District of East Hants 

recently approved a mixed commercial and residential development in their 

neighbourhood and the Appellants appealed this decision to the Board.  

[2] The area feels semi-rural in nature, despite being on Highway 214 about a 

kilometre away from an intersection with a major 100 series provincial highway where 

one finds a Superstore and the Elmsdale Shopping Centre.  The Appellants have lived 

there for decades and described the area as made up of large lot residential, agricultural 

and forest resource properties.  The Appellants said they bought their properties because 

of the area’s natural setting, which is home to a variety of flora and fauna including deer, 

owls, and turtles.  They said they enjoyed fishing, kayaking and canoeing on the Nine 

Mile River.  They envisioned, at some point, leaving the homes they have made to the 

next generation. 

[3] In 2000, the Municipality included the area in its “Regional Commercial (RC) 

Zone” under its Municipal Planning Strategy and Land-use By-law.  In this zone, the 

Municipality allows a wide range of large-scale commercial activity.  This change did not 

sit well with the Appellants, who it is clear, continue to believe their properties should not 

be in the Regional Commercial Zone.  After the Municipality established this zoning, it 

extended municipal water and wastewater services into the area contemplating denser 

development. 

[4] In 2016, the Municipality amended the Regional Commercial Zone to enable 

mixed-use development (commercial and residential).  The Appellants said the 

Municipality made this change because municipal staff heard developers were interested 
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in such development.  The Appellants said the interests of developers were heard and 

acted upon, while the concerns of residents, who wanted to maintain the integrity of their 

neighbourhood and not be surrounded by high-density residential developments, were 

not given the same weight. 

[5] Notwithstanding these zoning changes, development of the type 

contemplated for the Regional Commercial Zone has not occurred in the area surrounding 

the Appellants’ properties.  But on April 29, 2020, East Hants Municipal Council approved 

a development agreement application for the development of a property within 300 metres 

of the Appellants’ property boundaries.  The proposed development consists of a single-

storey commercial building, a four-storey mixed-use commercial and residential building, 

and a six-storey residential building.  In their appeal to the Board, the Appellants said 

Council’s approval of the proposed development did not reasonably carry out the intent 

of the Municipal Planning Strategy.   

[6] While they do not believe the Regional Commercial Zone is right for the 

area, the Appellants recognize it allows mixed-use developments under development 

agreements.  However, the Appellants said this type of development should at least follow 

the intent of the Municipal Planning Strategy and Land-use By-law, and in their view, the 

development agreement approved by Council did not.  The Appellants identified many 

problems with the proposed development.  The Board grouped the Appellants’ issues into 

broader categories to consider them more conveniently in this decision. 

[7] The first category of issues focuses on the necessary conditions for mixed-

use development in the Regional Commercial Zone.  The Board discusses whether the 

high-density residential part of the proposed development meets the intent of the 
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Municipal Planning Strategy.  The Board also addresses whether Council should have 

restricted the possibility of a future subdivision of the proposed development to keep 

property characteristics that qualified the site for a mixed-use development. 

[8] The second category of issues deals with the impact of the proposed 

development and its compatibility with existing development in the neighbourhood.  The 

Board’s analysis focuses on the height of the proposed buildings and the density of the 

development, both of which are notably different from the properties next to the proposed 

development site.  The Board also considers whether the development agreement 

needed to explicitly require screening and buffering along a boundary with a neighbouring 

property used for an agricultural purpose. 

[9] The third category of issues considers community impacts.  These are the 

potential impacts of the proposed development on traffic, sidewalks for pedestrians, 

school capacities and other similar matters. 

[10] The final category of issues addresses environmental concerns.  These 

include the protection of watercourses through the establishment of setbacks and the use 

of vegetation.  The Board also considers requirements for landscaping plans and species 

at risk. 

[11] The Appellants’ concerns were very capably presented to the Board.  In 

many instances, however, the Appellants’ interpretation of the policies was different than 

the Municipality’s and the Appellants said Council should have reached different 

conclusions in the circumstances.  In planning appeals, the Board must recognize the 

Municipal Government Act provides that the Municipality is the primary authority for 

planning in its jurisdiction.   
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[12] The Board cannot substitute the Appellants’, or even its own, interpretation 

or application of the relevant policies in the Municipal Planning Strategy for those of 

Council’s publicly elected officials.  If Council interpreted the policies in a way reasonably 

open to it, the Board must respect that interpretation even if there were other 

interpretations of the policies.  If the Municipal Planning Strategy required Council to 

exercise its discretion or make a judgement call when trying to reconcile policies that may 

have conflicting objectives, the Board must respect the decision if it was reasonably within 

what was intended by the policies, even if a different choice might have been made.  For 

these, and other reasons discussed in more detail later in this decision, the Board 

concludes Council’s approval of the proposed development agreement reasonably 

carries out the intent of the Municipal Planning Strategy and the appeal is dismissed.   

2.0 ISSUE 

[13] In this case, the Board must determine whether the Appellants have shown, 

on a balance of probabilities, that Council’s decision to approve a development 

agreement for a mixed-use development in the Regional Commercial Zone in Elmsdale 

did not reasonably carry out the intent of the Municipal Planning Strategy. 

3.0 BACKGROUND 

[14] On April 29, 2020, the Municipality approved an application by E.L.T. 

Property Holdings Limited for a development agreement for a mixed-use development 

(commercial and residential) on Highway 214, in Elmsdale.  The proposed development 

site is bounded by Highway 214 to the south and the Nine Mile River to the north.  It is 

about a kilometre northwest of the interchange of Highway 214 with Highway 102.   
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[15] A watercourse runs through the proposed development site.  The 

watercourse, referenced as “Watercourse 4” in evidence presented to the Board, enters 

the property through a culvert under Highway 214 and travels in an easterly direction 

across the property onto a neighbouring lot before flowing into the Nine Mile River.  

[16] The proposed development includes a six-storey, 70-unit residential 

building next to the Nine Mile River and a four-storey, mixed-use building on the highway 

side of the property.  The mixed-use building has commercial space on the ground floor 

and 24 residential units on the floors above.  The development also includes a single-

storey commercial building next to the highway.  

[17] To aid in understanding the proposed development, and various arguments 

advanced by the Appellants in this appeal, the site plan attached to the development 

agreement approved by Council is reproduced below: 

 

[The rest of this page is intentionally blank.] 
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[Exhibit C-2, p. 111] 

[18] The Appellants live near the proposed development site and, in their Notice 

of Appeal, described the impact of the proposed development as follows: 

The semi-rural nature of this historically agricultural and large lot residential area will be 
forever changed if this development is allowed to proceed.  The location, size, height and 
scope of the proposed buildings, the supporting infrastructure and the number of 
inhabitants will directly and negatively impact the way of life and livability of the area 
residents invest in, pay taxes on, and call home. Most residents have lived here for 
decades.  It will forever change the integrity of our rural community.  

[Exhibit C-1, p. 21] 

[19] In reports to Council, the Municipality’s planning staff characterized the area 

of the proposed development as semi-rural in nature.  Planning staff advised Council 

“[t]he proposed development feels somewhat out of keeping with the current character of 

the immediate surrounding area which includes some smaller scale commercial and large 
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lot rural houses.”  However, staff told Council the site was in an area where the Municipal 

Planning Strategy has, since 2000, directed future growth to more significant commercial 

development.  Staff noted this was the first application to propose a denser form of 

commercial development but said the area would likely see more of this form of 

development under existing planning policies.     

[20] Municipal planning staff also noted the proposed development site was on 

the edge of the more developed area of Elmsdale.  There is a Superstore on the western 

side of the nearby highway interchange and the Elmsdale Shopping Centre, which 

includes a Sobeys, other retail stores and restaurants, just east of the interchange. 

[21] The proposed development site, and all the Appellants’ nearby residences, 

are in the Regional Commercial Zone.  In this zone, the Municipality allows a wide range 

of large-scale commercial activity including warehousing, retailing of goods and services, 

food and beverage facilities, accommodation, entertainment facilities, office and business 

services, drive-thru restaurants, service stations, shopping malls, and other vehicle-

dependent uses.  The policies and related preamble for the Regional Commercial Zone 

are in Section C7 of the Municipal Planning Strategy, the relevant part of which is set out 

in Appendix A to this decision. 

[22] Mixed-use developments in the Regional Commercial Zone are only 

allowed by development agreement.  Policy ED34 in the Municipal Planning Strategy 

describes the specific requirements for such a development agreement: 

ED34. Council shall consider Mixed Use Developments in the Regional Commercial (RC) 
designation provided the requirements below, as well as the requirements 
regarding Walkable Comprehensive Development District developments are met. 

a) The property must be serviced by water and wastewater services.  

b) The property shall connect to an existing sidewalk or trail network, if such a 
network is accessable [sic]. 
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c) Proposed residential uses should have frontage on the Nine Mile River. 

d) Mixed use areas shall not be serviced by a right-of-way easement.  All lots 
shall have public road frontage. 

e) The proposed commercial ground floor must equal or surpass the residential 
ground floor area. 

f) Proposed residential uses should be in the rear yard, or above commercial 
uses. 

[Exhibit C-2, pp. 313-314] 

[23] Policy ED34 incorporates the requirements for Walkable Comprehensive 

Development District developments.  The criteria for entering into a development 

agreement for a Walkable Comprehensive Development District development are in 

Section C3 of the Municipal Planning Strategy, the relevant part of which is set out in 

Appendix B to this decision. 

[24] The Municipal Planning Strategy also directs Council to evaluate certain 

criteria and include terms and conditions in a development agreement to ensure 

consistency with Municipal Planning Strategy policies and the employment of sustainable 

development practices.  These requirements, which apply to any development agreement 

allowed under the strategy, are in Section E2 of the Municipal Planning Strategy, the 

relevant part of which is set out in Appendix C to this decision. 

[25] In this appeal, the Appellants said Council did not reasonably carry out the 

intent of the Municipal Planning Strategy when it approved the development agreement.  

The Appellants argued the proposed development does not satisfy the requirements for 

a development agreement, is not compatible with the requirements of the Regional 

Commercial Zone and their surrounding properties, and has community and 

environmental impacts not consistent with the intent of the Municipal Planning Strategy. 



- 11 - 

Document: 279888 

[26] Due to the COVID-19 pandemic, the Board held a virtual hearing for the 

appeal on November 2 and 3, 2020.  At the hearing, Jean Cameron and Kathy Manuel 

testified on behalf of the Appellants.  The Municipality called Rachel Gilbert, who is the 

Manager of Planning for the Municipality.  Ms. Gilbert was accepted by the Board as an 

expert in land-use planning, qualified to provide opinion evidence on matters related to 

the interpretation and application of the East Hants Municipal Planning Strategy, Land-

use By-law and Subdivision By-law, including the extent to which Council’s decision 

reasonably carries out the intent of same. 

4.0 SITE VISIT 

[27] The Board visited the proposed development site on November 13, 2020.  

At the site, the Board was joined by Ms. Cameron, Ms. Manuel, Ms. Gilbert and legal 

counsel for the Municipality, Mr. Dunning.  The site visit lasted approximately 15 minutes. 

[28] To get to the site, the Board travelled north on Highway 102 from Halifax to 

Exit 8 for Elmsdale, Lantz and Windsor.  The Board turned left on Highway 214 and 

travelled northwest for a short distance, passing the Elmsdale Plaza and the Elmsdale 

Superstore.  The Board observed the area surrounding the proposed development site 

was reasonably represented in the various photographs the Appellants placed in 

evidence (Exhibit C-9, pp. 49-53).     

[29] The Appellants directed the Board to the location where Watercourse 4 

enters the site through the culvert which passes under Highway 214.  They identified this 

as the approximate location where they took the photographs included in their evidence 

(Exhibit C-9, p. 23).  Ms. Gilbert directed the Board to locations along Watercourse 4 that 

were further downstream and were the approximate locations where she took the 
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photographs included in her report (Exhibit C-13, p. 12-14).  The Board noted the width 

of Watercourse 4 was consistent with the description provided by Ms. Gilbert in her report, 

varying between approximately one to two meters at the locations observed.   

[30] The group crossed a wooden footbridge over Watercourse 4 near the 

southeast boundary of the proposed development site and travelled to the rear of the 

property where it is bounded by the Nine Mile River.  Here, the Board observed the 

riverbank and found it to be reasonably consistent with photographs included in the 

Appellants’ evidence (Exhibit C-9, pp. 62-63 and pp.65-67).     

5.0 THE BOARD’S JURISDICTION AND STATUTORY INTERPRETATION 

[31] The Municipal Government Act authorizes the Board to hear appeals from 

Council decisions approving development agreements, but the Board’s authority is 

limited.  The Board's mandate is restricted to the jurisdiction conferred upon it by the Act.  

The Board’s authority under the Act does not allow it to substitute Council’s decision with 

its own.     

[32] Under s. 250(1)(b) of the Act, the Appellants may only appeal the approval 

of the development agreement on the grounds that Council’s decision does not 

reasonably carry out the intent of its Municipal Planning Strategy.  Similarly, the Board 

may only allow an appeal if it determines the decision does not reasonably carry out the 

intent of the strategy (s. 251(2)).  The burden is on the Appellants to prove, on a balance 

of probabilities, that Council’s decision does not do so.         

[33] Courts in the Province have considered the Board's authority in planning 

appeals under the Municipal Government Act (and similar legislation in place before that 

enactment) on many occasions.  In Archibald v. Nova Scotia (Utility and Review Board), 



- 13 - 

Document: 279888 

2010 NSCA 27, the Honourable Justice Fichaud summarized the principles governing the 

Board’s treatment of appealed planning decisions: 

[24]  The Board then [¶51-62] recounted the provisions of the MGA [Municipal 
Government Act] and passages from decisions of this court that state the principles to 
govern the Board's treatment of an appealed planning decision. I will summarize my view 
of the applicable principles: 

(1) The Board usually is the first tribunal to hear sworn testimony with 
cross-examination respecting the proposal. The Board should undertake 
a thorough factual analysis to determine the nature of the proposal in the 
context of the MPS and any applicable land use by-law. 

(2) The appellant to the Board bears the onus to prove the facts that 
establish, on a balance of probabilities, that the Council’s decision does 
not reasonably carry out the intent of the MPS. 

(3) The premise, stated in s. 190(b) of the MGA, for the formulation and 
application of planning policies is that the municipality be the primary 
steward of planning, through municipal planning strategies and land use 
by-laws. 

(4) The Board’s role is to decide an appeal from the Council’s decision. So 
the Board should not just launch its own detached planning analysis that 
disregards the Council's view.  Rather, the Board should address the 
Council's conclusion and reasons and ask whether the Council’s decision 
does or does not reasonably carry out the intent of the MPS. Later (¶ 30) 
I will elaborate on the treatment of the Council’s reasons. 

(5) There may be more than one conclusion that reasonably carries out 
the intent of the MPS. If so, the consistency of the proposed development 
with the MPS does not automatically establish the converse proposition, 
that the Council’s refusal is inconsistent with the MPS. 

(6) The Board should not interpret the MPS formalistically, but 
pragmatically and purposively, to make the MPS work as a whole. From 
this vantage, the Board should gather the MPS’ intent on the relevant 
issue, then determine whether the Council’s decision reasonably carries 
out that intent. 

(7) When planning perspectives in the MPS intersect, the elected and 
democratically accountable Council may be expected to make a value 
judgment. Accordingly, barring an error of fact or principle, the Board 
should defer to the Council's compromises of conflicting intentions in the 
MPS and to the Council’s choices on question begging terms such as 
"appropriate" development or "undue" impact. By this, I do not suggest 
that the Board should apply a different standard of review for such matters. 
The Board’s statutory mandate remains to determine whether the 
Council’s decision reasonably carries out the intent of the MPS. But the 
intent of the MPS may be that the Council, and nobody else, choose 
between conflicting policies that appear in the MPS. This deference to 
Council’s difficult choices between conflicting policies is not a license for 
Council to make ad hoc decisions unguided by principle. As Justice 
Cromwell said, the “purpose of the MPS is not to confer authority on 
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Council but to provide policy guidance on how Council’s authority should 
be exercised” (Lewis v. North West Community Council of HRM, 2001 
NSCA 98 (CanLII), ¶ 19). So, if the MPS’ intent is ascertainable, there is 
no deep shade for Council to illuminate, and the Board is unconstrained in 
determining whether the Council’s decision reasonably bears that intent. 

(8) The intent of the MPS is ascertained primarily from the wording of the 
written strategy. The search for intent also may be assisted by the enabling 
legislation that defines the municipality’s mandate in the formulation of 
planning strategy. For instance, ss. 219(1) and (3) of the MGA direct the 
municipality to adopt a land use by-law "to carry out the intent of the 
municipal planning strategy" at "the same time” as the municipality adopts 
the MPS. The reflexivity between the MPS and a concurrently adopted 
land use by-law means the contemporaneous land use by-law may assist 
the Board to deduce the intent of the MPS. A land use by-law enacted after 
the MPS may offer little to the interpretation of the MPS. 

[25]  These principles are extracted from the decisions of this court in: Heritage Trust, ¶ 
77-79, 94-103,164; Lewis v. North West ¶19-21; Midtown Tavern, ¶ 46-58, 81,85; Can- 
Euro Investments, ¶ 26-28, 88-95; Kynock v. Bennett (1994), 1994 CanLII 4008 (NS CA), 
131 N.S.R. (2d) 334, ¶ 37-61; Tsimiklis v. Halifax (Regional Municipality), 2003 NSCA 30 
(CanLII) ¶ 24-27, 54-59, 63-64; 3012543 Nova Scotia Limited v. Mahone Bay Heritage and 
Cultural Society, 2000 NSCA 93 (CanLII), ¶ 9-10, 61-64, 66, 84, 86, 89, 91-97; Bay Haven 
Beach Villas Inc. v. Halifax (Regional Municipality), 2004 NSCA 59 (CanLII), ¶ 26.  

[Archibald, paras. 24-25] 

[34] The Board has no ability to allow the appeal if Council interpreted and 

applied the Municipal Planning Strategy in a manner the language of the policies can 

reasonably bear: 

In reviewing a decision of the municipal council…the Board…cannot interfere with the 
decision if it is reasonably consistent with the intent of the municipal planning strategy. A 
plan is the framework within which municipal counciIs make decisions.  The Board is 
reviewing a particular decision; it does not interpret the relevant policies or by-laws in a 
vacuum.  In my opinion the proper approach of the Board to the interpretation of planning 
policies is to ascertain if the municipal council interpreted and applied the policies in a 
manner that the language of the policies can reasonably bear….There may be more than 
one meaning that a policy is reasonably capable of bearing….In my opinion the Planning 
Act dictates that a pragmatic approach, rather than a strict literal approach to interpretation, 
is the correct approach. The Board should not be confined to looking at the words of the 
Policy in isolation but should consider the scheme of the relevant legislation and policies 
that impact on the decision….This approach to interpretation is consistent with the intent 
of the Planning Act to make municipalities primarily responsible for planning; that purpose 
could be frustrated if the municipalities are not accorded the necessary latitude in planning 
decisions….In short, the Board must determine if a municipality's interpretation and 
application of a planning policies with respect to the development agreement decision in 
issue was one that the language of the policies would reasonably bear.  

[Heritage Trust of Nova Scotia et al. v. Nova Scotia Utility and Review Board et al., 1994 
NSCA 11, para. 99] 
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[35] In determining the intent of the Municipal Planning Strategy, the Board 

follows the well-recognized “modern principle” of statutory interpretation from the 

Supreme Court of Canada decision in Re Rizzo & Rizzo Shoes Ltd., [1998] 1 S.C.R. 27 

that “the words of an Act are to be read in their entire context and in their grammatical 

and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and 

the intention of Parliament.”  In a recent judgment, Sparks v. Holland, 2019 NSCA 3, the 

Nova Scotia Court of Appeal noted it typically asks three questions when applying the 

modern principle: 

1.  What is the meaning of the legislative text? 

2.  What did the Legislature intend? 

3.  What are the consequences of adopting a proposed interpretation?  

[Sparks, para. 29] 

[36] The use of this approach to interpret municipal legislation has also been 

accepted in judicial proceedings (e.g., J & A Investments Ltd. v. Halifax (Regional 

Municipality), [2000] N.S.J. 92 (S.C.); United Taxi Drivers’ Fellowship of Southern Alberta 

v. Calgary (City), 2004 SCC 19; Halifax (Regional Municipality) v. 3230813 Nova Scotia 

Ltd., 2017 NSCA 72). 

[37] The Board must also have regard to the Interpretation Act, R.S.N.S. 1989, 

c. 235, including ss. 9(1) and 9(5): 
 

9(1) The law shall be considered as always speaking and, whenever any matter or thing is 
expressed in the present tense, it shall be applied to the circumstances as they arise, so 
that effect may be given to each enactment, and every part thereof, according to its spirit, 
true intent, and meaning. 

9(5) Every enactment shall be deemed remedial and interpreted to insure the attainment 
of its objects by considering among other matters 

(a) the occasion and necessity for the enactment; 
(b) the circumstances existing at the time it was passed; 
(c) the mischief to be remedied; 
(d) the object to be attained; 
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(e) the former law, including other enactments upon the same or similar subjects; 
(f) the consequences of a particular interpretation; and 
(g) the history of legislation on the subject.  

6.0 ANALYSIS AND FINDINGS 

6.1 Zone Requirements 

6.1.1 Residential Development 

[38] The Appellants said the proposed development was not the type of 

development intended in the Regional Commercial Zone.  They argued the intention of 

the zone policies was to encourage commercial development and allow only limited 

residential development.  Referring to the “Regional Commercial (RC) Policy Goal” in the 

Municipal Planning Strategy, the Appellants highlighted Council’s stated goal for the 

regional commercial designation to develop a regional, large-scale service-based 

commercial area with a wide range of retail goods and services.  The Appellants also 

referred to the following policies relating to the RC Zone to emphasize the commercial 

nature of the zone: 

ED24. Council shall establish the Regional Commercial (RC) Designation with the 
intention of allowing for the development of a wide range of largescale commercial 
activity…  

ED25. Council shall apply the Regional Commercial (RC) Designation to specific, pre- 
designated lands to foster economic growth… 

ED26. …the purpose of the RC Zone shall be to allow for a range of intensive goods and 
services uses… 

… 

ED31. …the overall intent of the RC Zone to provide for a wide range of commercial 
activity to foster economic growth… 

[Exhibit C-2, pp. 312-313] 

 
[39] The Municipality said although Policies ED24 to ED26 focus on intensive 

commercial development, they cannot be considered in isolation and must be interpreted 

together with the entire Municipal Planning Strategy.  It noted Policy ED33(b) specifically 
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says Council shall consider mixed use developments in the Regional Commercial Zone, 

subject to the requirements in Policy ED34.   

[40] The Appellants acknowledged the Municipal Planning Strategy allowed 

mixed use developments in the zone but argued the strategy intended only limited 

residential development.  The Appellants said the proposed high-density residential 

development exceeded that limitation.  With 94 residential units on a 1.51 hectare (3.73 

acre) lot, the Appellants said the density of the proposed development would be higher 

than other large residential developments in East Hants (Exhibit C-9, p. 589 (Appendix 

D, p. 8)).   

[41] In support of their position, the Appellants referred to density requirements 

for mixed-use development in other zones and By-law 8.5, which they said proves 

residential use in the RC Zone was intended to be limited.  That by-law provides, in part: 

[Exhibit C-2, p. 511] 

[42] The Board finds the reference to “limited residential development” in By-law 

8.5 is of limited help to the Appellants.  While the concurrently enacted Land-use By-law 

may aid in “throwing light on the intent of the strategy” (3012543 Nova Scotia Limited v. 

Mahone Bay Heritage and Cultural Society, 2000 NSCA 93, para. 95), this must be 

approached with caution.  In this case, the Appellants do not seek to illuminate an 
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ambiguity in the Municipal Planning Strategy.  The strategy clearly allows Council to 

approve mixed-use developments in the Regional Commercial Zone by development 

agreement.  Rather, the Appellants urged the Board to read a limitation on Council’s ability 

to do so into the Municipal Planning Strategy based on language in the Land-use By-law 

that is itself ambiguous.   

[43] The statement in the Land-use By-law is a general statement that appears 

in an overview of the RC Zone.  The Land-use By-law does not stipulate what “limited 

residential development” might mean in the Regional Commercial Zone.  If it is intended 

to limit the scope of residential development that Council might approve in the zone, the 

undefined nature of the limit would suggest it requires Council to make a discretionary 

decision that would attract deference from the Board.  It is more likely, however, that it is 

simply a statement that recognizes that, in several respects, residential development is 

limited in the Regional Commercial Zone. 

[44] First, it is limited because there is no as-of-right residential development in 

the zone.  Second, the only type of residential development allowed in the zone is in 

mixed-use developments.  No other form of residential development (other than pre-

existing development) is permitted.  Third, under Policy ED34(c), residential uses should 

have frontage on the Nine Mile River.  This should focus any residential development to 

the north side of Highway 214.  Finally, as noted above, the policies specifically limit the 

amount of residential development that can occur on the ground floor of mixed-use 

developments.  

[45] Beyond their reliance on the Land-use By-law, the Appellants did not 

identify any policy in the Municipal Planning Strategy limiting the overall residential part 
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of mixed-use developments in the Regional Commercial Zone.  In her testimony, Ms. 

Gilbert said there was no policy in the Municipal Planning Strategy that limited the 

proposed development to a specific density. 

[46] Policy ED34 in the strategy only addresses the placement of the residential 

part of the development and the ratio of commercial space to residential space on the 

ground floor.  Furthermore, this policy contemplates the placement of residential uses 

above commercial uses but does not restrict the area for residential development above 

the ground floor.  Policy ED34 provides in part: 

ED34. Council shall consider mixed Use Developments in the Regional Commercial (RC) 
designation provided the requirements below, as well as the requirements 
regarding Walkable Comprehensive Development District developments are met. 

… 

e) The proposed commercial ground floor must equal or surpass the residential 
ground floor area. 

f) Proposed residential uses should be in the rear yard, or above commercial 
uses. 

[Exhibit C-2, pp. 313-314] 

[47] The proposed development meets these requirements.  Considering all the 

buildings in the proposed development, there is an equal division of ground floor space 

between commercial and residential uses. 

[48] The Board finds the Municipality’s interpretation of the Municipal Planning 

Strategy as allowing mixed-use developments without restricting the scope of the 

residential use of such developments (other than on the ground floor in accordance with 

Policy ED34) is one the strategy can reasonably bear.  The Board finds the Appellants 

have not shown that Council’s decision does not reasonably carry out the intent of the 

Municipal Planning Strategy for any reason having to do with the nature of the proposed 

residential use. 
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6.1.2 Subdivision 

[49] The proposed development involves the construction of three buildings on 

a single lot.  However, the site plan provided by the developer, which forms a part of the 

proposed development agreement and was reproduced earlier in this decision, shows 

proposed subdivision lines splitting the lot into three separate parcels with one of the 

proposed buildings on each of the parcels.   

[50] In its planning application, the developer did not seek approval to subdivide 

the property, and the Municipality did not approve a subdivision.  If the developer wants 

to subdivide the property in the future, it must seek approval to do so following the 

Municipality’s Subdivision By-law. 

[51] Policy ED34 in the Municipal Planning Strategy directs Council to consider 

mixed-use developments in the Regional Commercial Zone that meet certain 

requirements: 

ED34. Council shall consider mixed Use Developments [sic] in the Regional Commercial 
(RC) designation provided the requirements below, as well as the requirements 
regarding Walkable Comprehensive Development District developments are met. 

a) The property must be serviced by water and wastewater services.  

b) The property shall connect to an existing sidewalk or trail network, if such a 
network is accessable [sic]. 

c) Proposed residential uses should have frontage on the Nine Mile River. 

d) Mixed use areas shall not be serviced by a right-of-way easement.  All lots 
shall have public road frontage. 

e) The proposed commercial ground floor must equal or surpass the residential 
ground floor area. 

f) Proposed residential uses should be in the rear yard, or above commercial 
uses.  

[Exhibit C-2, pp. 313-314] 
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[52] Although they conceded these requirements are met when the development 

is considered as one site, the Appellants argued if the proposed development site were 

subdivided as proposed on the site plan, it would not satisfy Policy ED34.  The Appellants 

said the inclusion of proposed subdivision lines on the site plan and other terms in the 

agreement made it clear the developer intended to subdivide the property and Council 

should have restricted this subdivision so the requirements in Policy ED34 would continue 

to be met.  As the Board understands the Appellants’ position, a later subdivision of the 

development site would mean that the development would fall out of compliance with the 

requirements in (c), (d), (e) and (f) of Policy ED34.  The Appellants said Council had 

authority to restrict the future subdivision of the development site under Policy UD42(e): 

UD42. Council shall require that the development of any Walkable Comprehensive 
Development District (WCDD) only be considered through development 
agreements which shall specify: 

… 

e) Matters regarding subdivision of lands within the WCDD including the quality, 
quantity and placement of proposed open space.  

[Exhibit C-2, p. 286] 

[53] In her testimony at the hearing, Ms. Gilbert agreed that had the proposal for 

the development come forward with the property already having been subdivided into 

three individual parcels, it would not have satisfied all the requirements in Policy ED34.  

However, she emphasized this was not what was presented to or approved by Council.  

The Municipality argued the development agreement Council approved was for a single 

lot that met the conditions for a mixed-use development in the Municipal Planning 

Strategy.   
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[54] While the Municipality said Council could have elected to include provisions 

restricting subdivision of the property, it chose not to do so.  The Municipality said either 

choice would have been reasonably consistent with the Municipal Planning Strategy. 

[55] Ms. Gilbert also felt if the land was later sub-divided it was not necessarily 

relevant because the Municipality would still achieve a mixed-use development 

contemplated by the Municipal Planning Strategy.  In this regard, her comments echoed 

those made by the Municipality’s Director of Planning & Development, John Woodford, at 

the public hearing considering the approval of the development agreement on April 29, 

2020: 

WARDEN SMITH: So, it wouldn't be as a right to subdivide?  They'd have to come back 
for a significant variance in the development agreement that they're signing now, or they 
would not? 

MS. RACHEL GILBERT: No, they wouldn't.  The subdivision would just occur as a regular 
subdivision the way the development agreement is written. They would be able to do that. 

WARDEN SMITH: Could we amend the development agreement to prevent that? 

MS. RACHEL GILBERT: John, do you have an answer for that? 

MR. JOHN WOODFORD: Through you, Mr. Warden. That would be a pretty substantial 
change to the DA.  I don't know if it would be appropriate to do that at the public hearing.  
But I would say that -- I mean the purpose of a policy and the DA that was crafted was to 
ensure we get a certain amount of commercial because it was originally a commercial 
zone. And if those three buildings get subdivided later, you know, in our opinion there really 
is no harm in doing that. The point is we get the commercial development by doing the DA 
and what subdivision happens later is not that important, really. 

WARDEN SMITH: All right. Thank you for that explanation. 

[Exhibit C-9, pp. 174-175] 

[56] The Municipality’s post-hearing submissions also noted if a subdivision 

were to occur, each of the separate lots would remain subject to the requirements of the 

proposed development agreement, which would run with the land as set out in ss. 5.3 

and 5.4 of the agreement.  These requirements include, for example, a condition that the 

total residential ground floor area for all buildings on the development site can at no point 
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surpass the total commercial ground floor area for all buildings on the property.  The 

Municipality undoubtedly included this condition to ensure compliance with Policy ED34, 

and the condition effectively means that the six-storey residential building cannot be built 

before the single-storey commercial building even if it is subdivided. 

[57] In the principles applicable to planning appeals summarized in Archibald, 

the Court of Appeal said the Board should not interpret the Municipal Planning Strategy 

formalistically, but pragmatically and purposively to make the Municipal Planning Strategy 

work as a whole.  It said the Board should gather the intent of the Municipal Planning 

Strategy on the relevant issue and then determine whether Council’s decision reasonably 

carried out that intent.   

[58] In the present case, the proposed development on a single lot satisfies the 

requirements set out in policy ED34 of the Municipal Planning Strategy.  The question 

facing the Board is whether Council was required to restrict a potential future subdivision.  

[59] The Board finds, in the absence of any specific policy in the Municipal 

Planning Strategy requiring Council to restrict a future subdivision, imposing such a 

requirement would not be either pragmatic or achieve the purposes of the Municipal 

Planning Strategy.  If there is a policy reason for an ongoing requirement that a 

development must perpetually meet the requirements of Policy ED34, it is not clear.  A 

reconfiguration of the legal boundaries of the property would not change the nature of the 

development approved under the proposed development agreement.  The structures 

would be the same as would the use of those structures.  As the Municipality has noted, 

it would have successfully achieved the development contemplated by Council when it 

approved the development agreement. 
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[60] The Board finds the Municipality’s submission that it could have, but was 

not required to, impose restrictions on a potential future subdivision of the proposed 

development site is an interpretation reasonably borne by the Municipal Planning 

Strategy, and as such, the Board must defer to the Municipality’s interpretation.  The 

Board finds the Appellants have not shown Council’s approval of the proposed 

development agreement does not carry out the intent of the Municipal Planning Strategy 

because it did not restrict a potential future subdivision. 

6.2 Compatibility (Neighbourhood Integrity) 

[61] The Appellants said the proposed development would negatively affect 

nearby low-density residential and agricultural uses and was incompatible with existing 

development in the surrounding area.  Policies IM27 and IM28 were central to these 

arguments.   

[62] Policy IM27 lists criteria for Council to consider when evaluating a 

development agreement application.  Policy IM27(a) directs Council to consider the 

impact of the proposed development on existing uses in the area and Policy IM27(i) 

requires Council to consider whether the proposed development is compatible with 

existing development forms: 

IM27. Council shall consider the following evaluation criteria for any development 
agreement application: 

a) The impact of the proposed development on existing uses in the area with 
particular regard to the use and size and of proposed structure(s), buffering 
and landscaping, hours of operation for the proposed use, and other similar 
features of the proposed use and structures. 

… 

i) The proposed density and urban form, including height, massing, bulk, 
stepbacks and setbacks, are compatible with (not necessarily the same as) 
existing development forms. 

[Exhibit C-2, pp. 364-365] 
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[63] Policy IM28 directs Council to include terms and conditions in a 

development agreement to ensure consistency with the Municipal Planning Strategy and 

sustainable development practices.  This authority is very broad.  Policy IM28(d) 

contemplates terms and conditions in a development agreement may include any matter 

that may be addressed in the Land-use By-law.  Policy IM28(a) focusses on terms and 

conditions relating to the use and size of the structures comprising the proposed 

development:  

IM28. Terms and conditions of the agreement to ensure consistency with Strategy 
policies and the employment of sustainable development practices shall include, 
but are not limited to the following where applicable: 

a) The use and size of any new structures or any expansions of existing 
structures. 

… 

d) Any matter that may be addressed in the Land Use Bylaw, such as yard 
requirements, outdoor storage, height, bulk and lot coverage, etc. 

[Exhibit C-2, p. 365] 

[64] The Municipality’s planning staff acknowledged the proposed development 

feels somewhat out of keeping with the current semi-rural character around the proposed 

development site.  Staff also noted the proposed development is the first application for 

a denser form of development since the Municipality designated the area as Regional 

Commercial in the Municipal Planning Strategy approximately 20 years ago. 

[65] In its post-hearing submissions, the Municipality said Policy IM27 requires 

Council to consider certain criteria, but how it considered the criteria and what influenced 

the final decision were matters for Council’s discretion.  Ms. Gilbert made a similar 

statement in her testimony at the hearing when she said, although Policy IM27 directed 

Council to consider certain factors, it imposed no particular standards.  In respect of Policy 
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IM28, Ms. Gilbert suggested in her pre-filed report that the policy enabled Council to 

include a variety of terms and conditions but did not require any specific term or condition. 

[66] In the summary of principles governing the Board’s consideration of 

planning appeals in Archibald, the Court of Appeal said the Board should defer to 

“Council’s choices on question begging terms such as ‘appropriate’ development or 

‘undue’ impact.”  This harkened back to its earlier decision in Tsimiklis v. Nova Scotia 

Utility and Review Board et al., 2003 NSCA 30, when the Nova Scotia Court of Appeal 

made the following comments about subjective and imprecise terms appearing in 

municipal planning strategies: 

Such notions as "appropriate development" and "undue impact" as applied to the 
appellant's project are primarily for the consideration of Council, not the Board. There is no 
sharp line of division in these policies as they relate to the appellant's proposal that were 
crossed by Council.  

[Tsimiklis, para. 63] 

[67] Policy IM27(a) directs Council to consider the “impact” of the proposed 

development.  It does not say there can be no impacts.  Council must consider whether 

any impacts are acceptable, if they require mitigation through terms and conditions in the 

development agreement, or if they are significant enough to justify a refusal of the 

application.  Although the text in Policy IM27(a) lacks the adjective “undue,” the Board 

considers the policy leaves the assessment of whether an impact calls for a specific action 

to Council’s discretion.  The policy does not draw any lines which, once crossed, direct 

Council to make a specific decision or reach a particular conclusion.  As such, the Board 

should show deference to Council’s assessment of the impact of the proposed 

development. 

[68] Policy IM27(i) directs Council to consider whether the proposed 

development is “compatible” with existing development forms.  Whether something is 
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compatible is a matter of judgment the Board has previously found falls within the Court 

of Appeal’s characterization of “question begging” terms (e.g., Brentwood Developments 

Limited (Re), 2016 NSUARB 136; Levy (Re), 2016 NSUARB 111; and Rovers (Re), 2014 

NSUARB 59).  The Board considers the same conclusion applies to Council’s 

consideration of compatibility under Policy IM27(i) and calls for deference from the Board. 

[69] Policy IM28 directs Council to include terms and conditions in a 

development agreement to ensure the agreement is consistent with the Municipal 

Planning Strategy and the employment of sustainable development practices.  While the 

language is mandatory in that Council “shall” include terms and conditions to ensure 

consistency, to be successful in this appeal, the Appellants must do more than point to 

IM28.  The fact that IM28(a), for example, specifies “the use and size of any new 

structures” may be addressed in terms and conditions says nothing about whether the 

use and size is inconsistent with the Municipal Planning Strategy or the employment of 

sustainable development practices.  If the Appellants want to make that case, they must 

look elsewhere.  

[70] In their submissions, the Appellants focussed especially on the heights of 

the buildings in the proposed development and development density.  The Board will 

consider these issues in more detail below, but the Board has not addressed all issues 

relating to the compatibility of the proposed development that were raised by the 

Appellants because it finds these issues do not require more analysis than set out above 

for Policies IM27 and IM28.   

[71] For example, the Appellants said without specific hours of operation for the 

commercial uses in the proposed development, the proposed development did not meet 
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the intent of Policy IM27.  Policy IM27(a) requires Council to consider the impact of the 

hours of operation of the proposed development on existing uses.  Council must therefore 

assess whether the fact that there are no restrictions in the development agreement 

limiting the time of day commercial activities can occur on the property results in impacts 

that, in its view, are to such an extent that Council should either refuse to approve the 

development agreement or include terms and conditions in the development agreement 

under Policy IM28(f) to mitigate the impacts.   

[72] In the Board’s view, the fact that Policy IM27(a) required Council to consider 

the impact of the proposed development on existing uses in the area with particular regard 

to hours of operation does not necessarily require Council to impose specific hours of 

operation in the development agreement.  As discussed above, the Board must show 

deference to Council’s assessment of the impact of unrestricted hours of operation.  The 

Appellants identified no other policy in the Municipal Planning Strategy dealing with hours 

of operation. 

6.2.1 Height 

[73] The Appellants said Policy IM27 in the Municipal Planning Strategy required 

Council to ensure the height of the proposed development was compatible with existing 

development and uses in the area.  In their view, the proposed development would be too 

high for the surrounding neighbourhood.  The proposed height of the six-storey residential 

building would not only exceed the maximum height allowed under the Land-use By-law; 

it would be taller than any existing building in the Municipality.  The Appellants, in their 

evidence and argument, referred to municipal hearing transcripts and highlighted 

concerns about the height of the development raised by the public and some councillors. 
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[74] The Appellants also noted Council rejected the developer’s earlier 

application for a development agreement for the proposed development site because of 

the height of the six-storey residential building and its proximity to the Nine Mile River.  

Although the developer then reapplied for a development agreement based on a revised 

site plan that increased the distance between the proposed six-storey residential building 

and the Nine Mile River, the proposed building heights remained unchanged in the 

resubmission.  

[75] In reports to the Planning Advisory Committee, planning staff told Council 

about the height requirements in the Land-use By-law.  The Municipality said Council 

considered the height of the proposed buildings and there was nothing in the Municipal 

Planning Strategy precluding Council from allowing taller buildings under the proposed 

development agreement than the By-law allowed as-of-right. 

[76] In its analysis, planning staff considered the impact of the height of the 

proposed building was acceptable given the commercial nature of the zone, the as-of-

right ability to construct buildings 16 meters high, and the distance between existing 

neighbouring buildings and the proposed residential building.  In her testimony, Ms. 

Gilbert also noted there already were larger commercial buildings nearby in the Regional 

Commercial Zone (referring to the Superstore and the Elmsdale Shopping Centre).  She 

said she considered these to be within the scope of “existing uses in the area” or “existing 

development forms” under Policy IM27. 

[77] Policy IM27 does not say Council must limit the height of buildings to the 

maximum height in the Land-use By-law or any specific height.  Under Policy IM27, 

Council needed to consider the impact of the height of the proposed development on 
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existing uses in the area and whether the proposed height was compatible with (not 

necessarily the same as) existing development forms.   

[78] The Board finds the height of the proposed development, especially the six-

storey residential building, would be noticeably taller than the residential, agricultural and 

low-density commercial properties around the proposed development site.  The 

Municipality did not challenge the Appellants’ evidence that this residential building would 

be higher than any existing building, so the Board finds that the proposed development 

would also be taller than the nearby Superstore and Elmsdale Shopping Centre 

properties.   

[79] But being appreciably taller does not inevitably require Council to conclude 

the proposed development would unacceptably impact existing uses in the area or be 

incompatible with existing development forms.  As discussed above, Council’s 

consideration of impacts and compatibility requires an exercise of judgment and 

discretion calling for deference from the Board.  It is also contextual, and in this case the 

Board finds there were factors that could reasonably have influenced Council’s tolerance 

for height related impacts and compatibility, such as the commercial nature of the zone, 

the as-of-right ability to construct structures 16 meters high, the distance between existing 

neighbouring buildings and the proposed residential building, and the nearby large (albeit 

not taller) commercial buildings at the Highway 102 interchange. 

[80] Ms. Gilbert also said intended development in the zone would never be 

realized if new development in the Regional Commercial Zone was restricted by the 

density and scale of the existing development in the immediate vicinity of the proposed 

development site: 
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…what’s important with regards to consideration [of Policy IM27](i) is that if the 
development of the Regional Commercial Zone were required to be developed with low 
density, small scale buildings, as...as what has been built in the Regional Commercial Zone 
in the immediate vicinity of the property, prior to the land...which was built prior to the land 
being designated regional commercial, then the intent of the regional commercial 
designation zone will never be realised and the growth of the municipality would be 
compromised.  

[Transcript, November 2, 2020, pp. 219-220] 

[81] The Appellants rejected this view in their post-hearing submissions: 

Ms. Gilbert states what is important with regard to IM27 (i) is that if the development of the 
Regional Commercial Zone were required to be developed with low density small scale 
buildings, such as what has already been built in the Regional Commercial Zone in the 
immediate vicinity of the property, then the intent of the Regional Commercial Zone will 
never be realized. 

What Ms. Gilbert appears to be suggesting is that by having to consider IM27(i), which 
includes height being compatible with existing forms, development in the RC Zone, such 
as the one under consideration, would be impeded.  Development Agreement Criteria 
requires that IM27(i) must be considered.  

[Appellants’ Post-hearing Submissions, p. 1] 

[82] While it is true Council must consider the evaluation criteria for a 

development agreement application in Policy IM27, there is no objective measure of 

compatibility and, as mentioned, there were factors that could have reasonably influenced 

Council’s tolerance for height related impacts and compatibility.  Additionally, the Board 

accepts Ms. Gilbert’s assertion that applying Policy IM27 too strictly could inhibit intended 

development in the Regional Commercial Zone. 

[83] The goal of the Regional Commercial Zone “is to facilitate the development 

of a regional, large-scale service-based commercial area with a wide range of retail goods 

and services, and business uses in a land-intensive, vehicle dependent environment.”  

The policies in the Municipal Planning Strategy relating to the RC Zone are a clear 

expression of this goal.  Given the pre-existing residential development in the zone, these 

policies could conflict with the general evaluation criteria for all development agreement 

applications under the Municipal Planning Strategy in Policy IM27.  Although the Board 



- 32 - 

Document: 279888 

is not convinced there is a conflict because of the deference it must show Council in 

assessing impacts and compatibility, to the extent there may be, the Board is mindful of 

the guiding principles in Archibald: 

(7) When planning perspectives in the MPS intersect, the elected and democratically 
accountable Council may be expected to make a value judgment.  Accordingly, barring an 
error of fact or principle, the Board should defer to the Council's compromises of conflicting 
intentions in the MPS and to the Council’s choices on question begging terms such as 
"appropriate" development or "undue" impact.  By this, I do not suggest that the Board 
should apply a different standard of review for such matters.  The Board’s statutory 
mandate remains to determine whether the Council’s decision reasonably carries out the 
intent of the MPS.  But the intent of the MPS may be that the Council, and nobody else, 
choose between conflicting policies that appear in the MPS.  

[Archibald, para. 24] 

[84] In this case, the Board would not consider factoring the development 

objectives for the Regional Commercial Zone into the assessment of the impacts and 

compatibility “ad hoc” or “unguided by principle” given the explicit objectives for 

development in the Regional Commercial Zone.  The Board finds the Appellants have not 

met the burden on them to show Council’s decision to approve the development 

agreement did not reasonably carry out the intent of Policy IM27 in the Municipal Planning 

Strategy in respect of the impact or compatibility of the height of the proposed 

development.   

[85] However, the Appellants did not limit their arguments about the height of 

the proposed development to Policy IM27.  The Appellants also argued the Municipal 

Planning Strategy removed Council’s discretion to approve development in the Regional 

Commercial Zone with buildings exceeding the maximum height allowed under the Land-

use By-law.  This argument was based on an alleged interplay between Policies ED27 

and ED31 in the Municipal Planning Strategy. 
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[86] Policy ED27 directs Council to set specific development requirements in the 

Regional Commercial Zone: 

ED27. Council shall establish provisions for the Regional Commercial (RC) Zone under 
the Land Use Bylaw including requirements for permitted uses, lot coverage and 
area, frontage, height and floor area, yard setbacks, building height, lighting, 
signage, and vehicle access.  

[Exhibit C-2, p. 313] 

[87] Council addressed many of these requirements, including building height, 

in Land-use By-law 8.5.1: 

 

[Exhibit C-2, pp. 511-512] 

[88] By-law 8.5.1 sets a maximum height of 16 metres for buildings in the 

Regional Commercial Zone.  The proposed four-storey mixed commercial and residential 

building is 17.4 meters tall and the height of the proposed six-storey residential building 

is 18.3 meters (excluding the elevator overrun). 
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[89] The Appellants argued Policy ED31 prevented Council from varying the 

height set by the Land-use By-law:   

ED31. Given the changing face of medium and large scale commercial retail 
development, and increasing demand for same in the Elmsdale area, Council shall 
provide for additional development options and relaxed standards in the Regional 
Commercial (RC) zoned area.  Such options are consistent with the overall intent 
of the RC Zone to provide for a wide range of commercial activity to foster 
economic growth, and include a removal of the building square footage maximum, 
reduced minimum lot sizes, development by right-of-way easement (removal of lot 
frontage requirements) and variations in the signage provisions of the LUB. 

[Exhibit C-2, p. 313] 

[90] The Appellants said Policy ED31 only allowed Council to relax certain 

development standards.  The Appellants interpreted the word “include” as establishing an 

exhaustive list of standards that could be relaxed and said that because height was not 

listed in the text of the policy, Council had to maintain the limit set in the Land-use By-

law. 

[91] In her pre-filed evidence in this proceeding, Ms. Gilbert disagreed Policy 

ED31 limited Council’s ability to vary the height for development under a development 

agreement from the height allowed for as-of-right under the Land-use By-law.  In 

response to a question from the Board about the purpose of Policy ED31, Ms. Gilbert said 

the purpose of this policy was to identify standards Council was directed to relax when 

prescribing limits in the Land-use By-law itself, not in development agreements: 

A. …it’s my interpretation of that policy that this is really fed into the Land Use Bylaw, so if 
you can look at the maximum commercial floor area, which is on the following page to 
what’s shown here, so that’s 512, I think it would be, page 512? Yes, so at the top of 
the...that page there, it talks about maximum commercial floor area. So that’s been 
removed from that requirement as-of-right. 

We also have special signage allowances, and so these, these reduced standards or 
relaxed standards as per this policy have really just...have fed into the Land Use Bylaw, 
and how that Land Use Bylaw regulations were developed. 

Q. And when you refer to “relaxed standards”, relaxed relative to what? 
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A. I can’t compare that to what the regional commercial zone was prior to the adoption of 
the 2016 plan, but it would be my interpretation that it would probably relate back to what 
was there before. 

[Transcript, November 3, 2020, p. 53-54] 

[92] The Board finds the Municipality’s interpretation of the Municipal Planning 

Strategy is reasonable.  A development agreement can set different development 

requirements than Council included in the Land-use By-law.  Under s. 227 of the Municipal 

Government Act, the development agreement may have terms addressing any matter the 

Municipality could include in the Land-use By-law.  As such, the development agreement 

may establish development requirements independently from those in the Land-use By-

law if they reasonably carry out the intent of the Municipal Planning Strategy. 

[93] Further, Policy ED31 does not mention development agreements.  The 

Board would expect a much clearer direction if there was an intention to limit Council’s 

discretion when entering a development agreement.  Ms. Gilbert’s interpretation of Policy 

ED31 as directing Council to relax certain standards in the Land-use By-law itself is logical 

given the content and structure of the Municipal Planning Strategy policies for the 

Regional Commercial Zone and the related Land-use By-laws for the zone. 

[94] The Board finds the Appellants have not shown Council’s decision to 

approve the proposed development agreement did not reasonably carry out the intent of 

the Municipal Planning Strategy because of the height of the proposed buildings. 

6.2.2 Density 

[95] The Appellants said the proposed high-density development was 

incompatible with the low-density nature of the properties surrounding the proposed 

development site.  This argument was based on Policy IM27(i), which requires Council to 
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consider, amongst other factors, whether the proposed density is compatible with (not 

necessarily the same as) existing development forms.   

[96] The Board’s analysis of Policy IM27(i) as it relates to the density of the 

proposed development is the same as its analysis of the height of the proposed 

development.  There is a contrast between the density of the proposed development and 

the properties in the immediate vicinity of the proposed development site, including the 

Appellants’ properties, but Council is entitled to deference from the Board when 

considering the compatibility of the proposed development.  Further, there were factors 

that could have reasonably influenced Council’s tolerance for a higher-density 

development than presently exists, such as the commercial nature of the zone, the 

distance between existing neighbouring buildings, the nearby commercial buildings at the 

Highway 102 interchange, and the development objectives for the Regional Commercial 

Zone.     

[97] In addition to their submissions about Policy IM27, however, the Appellants 

said the Municipal Planning Strategy requires a transition between uses of different 

densities.  The Appellants said their properties would be negatively impacted without a 

transition between their low-density properties and high-density development.   

[98] The Appellants referred to a community priority in Section A.2 in the 

Municipal Planning Strategy.  This is part of the introduction to the strategy where eight 

community priorities are identified based on resident feedback.  These priorities provide 

direction for the goals and policies contained in the strategy.  Community Priority 6 states: 

6 Mix compatible land uses and buildings, and provide transitions between different areas 
of density. 

Mixing land uses: commercial, residential, recreational, educational, and institutional 
helps create areas with a strong sense of place. Mixed use areas have greater housing 
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variety and density; reduced distances between home, work, and shopping; and are the 
most pedestrian and bicycle-friendly environments. Mixed use areas tend to be the 
densest areas in neighbourhoods. 

For neighbourhoods close to mixed use areas, development pressure can try to push 
development into their area. Planning for density transitions can help indicate where 
density should go, and create clear, but gradual separations between low density 
residential neighbourhoods, and denser community centres.  

[Exhibit C-2, p. 251] 

[99] In their Reply Closing Submissions, the Appellants also said Policy ED28 in 

the Municipal Planning Strategy required Council to minimize negative impacts on 

adjoining lands: 

ED28. Council shall designate the Regional Commercial (RC) Zone as a site plan area, 
and as indicated on the Land Use Bylaw Zoning Maps, to address specific 
development details for the purpose of minimizing the impact on adjoining lands 
and improving the aesthetics and overall quality of the development.  

[Exhibit C-2, p. 313] 

[100] The Appellants also drew support for their position from the Land-use By-

law.  They said By-law 7.5 established a general intent for infill development to occur 

within urban growth areas without adversely affecting the existing neighbourhood.  

However, this by-law is for the “Mixed Use Centre (MC) Zone,” not the Regional 

Commercial Zone.   

[101] There are differences between the MC Zone and the RC Zone.  The 

regulations for the MC Zone are in Part 7 of the Land-use By-law, which deals with mixed-

use zones.  Regulations for the RC Zone are in Part 8, which addresses separated 

commercial zones.  By-law 7.5 also notes the MC Zone is primarily for residential uses.  

As discussed above, while the RC Zone allows mixed-use developments, it limits 

residential development.  

[102] In her pre-filed report, Ms. Gilbert emphasized the community priorities 

identified in the Municipal Planning Strategy informed the policies in the strategy but were 
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not policies themselves.  She noted the Regional Commercial Zone allows for mixed-use 

development, which tend to be the densest areas of neighbourhoods.  She said while 

there are existing residential properties in the RC Zone, the area is not designated or 

zoned for low-density residential uses.   

[103] Ms. Gilbert also said the statements in community priority six address the 

need for transitions or gradual separations between low-density residential 

neighbourhoods and denser community centres.  In her testimony she said the R1 and 

R2 Zones were low-density residential neighbourhoods and that community priority six 

contemplated a transition between these zones and denser centers.  In her opinion, a 

gradual transition around existing residential land uses within the Regional Commercial 

Zone is not required by the policies in the Municipal Planning Strategy.  In her view, such 

a requirement would inhibit the denser forms of development contemplated by the 

establishment of the RC Zone and defeat its purpose.   

[104] The Municipal Planning Strategy notes the community priorities provide 

direction for the goals and policies contained in the strategy.  As such, these priorities 

may be considered by the Board, recognizing that Council is guided by what the policies 

themselves actually require, as noted by Justice Oland in Can-Euro Investment Ltd. v. 

Nova Scotia (Utility and Review Board), 2008 NSCA 123: 

[47]         Moreover, the statement regarding access upon which Can-Euro relies is not 
found within Policy H-18 itself, but only in its preamble.  A preamble to a policy may provide 
context for understanding the policy; however, it is the policy itself that guides council.  In 
Kynock v. Bennett, 1994 NSCA 114 (CanLII), [1994] N.S.J. No. 238 (Q.L.), 131 N.S.R. (2d) 
334 (C.A.), the respondent referred to the preamble to a policy in arguing that the Board 
failed to consider a factor.  This Court stated: 

[43]     With respect, the council was required to have regard to those matters set 
out in Policy P‑24 in determining whether or not to approve a quarry operation in 
a mixed use area.  The preamble merely identified what problems have given rise 
to the need for controls but it is Policy P‑24 which spells out the matters that 
Council is to consider.  ... 



- 39 - 

Document: 279888 

See also King’s (County) v. Lutz, 2003 NSCA 26 at ¶ 50. 

[48]         In my view, in determining whether Council’s approval of the Agreement 
reasonably carries out the intent of the MPS, the Board did not commit any error of law in 
its approach to the weight, if any, to be given to the preamble to Policy H-18. 

[105] The mixed-use development, comprised of 94 residential units and 16,200 

square feet of commercial space, would contrast with the neighbouring large lot single-

unit residential properties and other low density uses in the neighbourhood, but the 

Appellants have not referred the Board to any actual policy placing a specific limit on the 

density of the proposed development.   

[106] The Board considers Policy ED28 contemplates impacts on adjoining lands 

will be minimized by using site plans in the Regional Commercial Zone to allow for some 

discretion to be exercised over certain development details.  The policy refers to site 

plans, and not development agreement, but in any event, Policy ED28 does not require 

that there be no impacts or dictate how Council must exercise its discretion to minimize 

them.  Like “impact” and “compatible,” “minimize” is a term requiring judgment and 

discretion falling within the ambit of the “question begging” terms characterized by the 

Court of Appeal as calling for deference from the Board to the answers provided by 

Council.   

[107] The Municipality’s conclusion that the policies in the Municipal Planning 

Strategy did not require restricting the density of proposed development as the Appellants 

have suggested was one that the strategy could reasonably bear.  Indeed, the Board 

accepts the Municipality’s submission the Appellants’ interpretation could inhibit the type 

of development intended in the Regional Commercial Zone.  As such, the Board finds the 

Appellants have not shown that in approving the development based on its proposed 
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density relative to surrounding properties, Council has not reasonably carried out the 

intent of the Municipal Planning Strategy.  

6.2.3 Screening and Buffering 

[108] Under s. 2.13 of the proposed development agreement, the developer must 

screen the northwest boundary of the proposed development site to mitigate any impacts 

of the development on a neighbouring residential property.  The development agreement 

does not specifically require screening or buffering on the southeast side of the property, 

but the Appellants argued it was needed because the neighbouring property on that side 

was used for agricultural purposes.  The Appellants presented evidence to show the 

property was used to grow and harvest hay.  This evidence included oral testimony, 

photographs, statements from the neighbouring property owner and copies of 

assessments.   

[109] The Appellants noted buffering and screening were criteria Council must 

consider under Policies IM27(a) and (g) and could be addressed in terms and conditions 

in the development agreement under Policy IM28(c).  The Appellants also said Land-use 

By-law 8.2.3(b) required a buffer when a proposed development abuts an agricultural use: 

 

 

[The rest of this page is intentionally blank.] 
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[Exhibit C-2, p. 503] 

[110] Ms. Gilbert said when she visited the property during her assessment of the 

development agreement application, the neighbouring property on the southeast side of 

the proposed development site appeared to be vacant.  However, she said if that property 

was used for agricultural purposes then a vegetated buffer would be needed under the 

development agreement.  Ms. Gilbert explained although the development agreement did 

not explicitly identify the need for a vegetated buffer on the southeast side of the proposed 

development site, s. 1.4 of the agreement required the developer to follow the provisions 
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of the Land-use By-law unless specifically stated otherwise in the agreement.  Ms. Gilbert 

said the developer would need to comply with By-law 8.2.3.   

[111] Despite Ms. Gilbert’s evidence, in their post-hearing reply submissions, the 

Appellants said because the buffer on the northwest side of the property was specifically 

referenced in s. 2.13 of the development agreement, the agreement should be amended 

to add the requirement for a buffer on the southeast side to “alert the developer to the 

established need for this buffer.” 

[112] Although the Board has the authority to order an amendment to the 

proposed development agreement under s. 251(1)(c) of the Municipal Government Act, 

this authority is restricted to cases where the Board finds the development agreement 

does not reasonably carry out the intent of the Municipal Planning Strategy and other 

limitations discussed recently in Leonhard (Re), 2020 NSUARB 31.  In this case, the 

Board accepts the development agreement already requires the developer to follow the 

Land-use By-law except where specifically stated otherwise.  Although the text of the 

development agreement specifically references the need for a buffer on the northwest 

boundary of the property, there is nothing that explicitly removes the developer’s 

obligation to follow By-law 8.2.3.   

[113] The Board is not able to conclude there is anything about Council’s 

decision, as it relates to requirements for buffers for the proposed development, that does 

not reasonably carry out the intent of the Municipal Planning Strategy.  As such, the Board 

cannot direct any amendment to the proposed development agreement.   

[114] The developer has been watching this proceeding but has not actively 

participated.  If the developer has not been alerted to its obligation to follow Land-use By-
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law 8.2.3, it is expected the Municipality would enforce the requirements of this 

development agreement in the same manner as it enforces other development 

agreements and the requirements in the Land-use By-law generally. 

6.3 Community Impact 

[115] Policy IM27 requires Council to consider a variety of community impacts 

when evaluating a development agreement application, and the Municipality’s planning 

staff consulted various parties about the proposed development’s potential impacts on 

resources and infrastructure in the Municipality.  These included the Municipality’s 

Department of Infrastructure & Operations and its Department of Economic and Business 

Development, Elmsdale Fire & Emergency Services, the Enfield detachment of the Royal 

Canadian Mounted Police, the Chignecto Central Regional Centre for Education, Nova 

Scotia Environment and the Nova Scotia Department of Transportation and Infrastructure 

Renewal.  Planning staff addressed concerns arising from these consultations in their 

reports to the Municipality’s Planning Advisory Committee.  

[116] In this appeal, the Appellants submitted the proposed development would 

cause unacceptable impacts not appropriately considered by Council under Policies 

IM27(b) and (c) in the Municipal Planning Strategy: 

IM27. Council shall consider the following evaluation criteria for any development 
agreement application: 

… 

b) The impact of the proposed development on existing infrastructure with 
particular regard to Municipal piped water and wastewater systems, fire 
protection, refuse collection, school capacities, and recreation amenities. 
Council shall consider comments from the Municipal Engineer and other 
agencies as applicable. 

c) The impact of the proposed development on pedestrian and motor traffic 
circulation with particular regard to ingress and egress from the site, traffic 
flows and parking, adequacy of existing and proposed road networks to service 
the proposed development, adequacy of pedestrian infrastructure including 
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walkways and sidewalks where required. Council shall consider comments 
from Municipal Engineer(s) and/or the Provincial Transportation Departments 
as applicable.  

[Exhibit C-2, p. 364] 

[117] As previously discussed, Policies IM27(b) and (c) require Council to 

consider the impact of the proposed development, but there are no specific measures in 

these policies Council can use to determine whether the impact of a proposed 

development is unacceptable.  The policy leaves this to Council’s judgement and 

discretion, unless there is more specific direction elsewhere in the Municipal Planning 

Strategy.   

6.3.1 Traffic 

[118] Policy IM27(c) requires Council to consider, among other things, the impact 

of the proposed development on  “motor traffic circulation with particular regard to ingress 

and egress from the site, traffic flows and parking, [and] adequacy of existing and 

proposed road networks to service the proposed development.”  In reviewing the 

proposed development agreement application, the Municipality’s planning staff consulted 

the Nova Scotia Department of Transportation and Infrastructure Renewal.  Based on 

comments received from that department, a proposed driveway on the development site 

was realigned and a traffic study was prepared.   

[119] The traffic study, prepared by WSP Canada Inc., was included in the appeal 

record.  It concluded traffic relating to the proposed development would not have any 

significant impact on the performance of Highway 214 or nearby intersections.  The study 

recommended capacity improvements at one intersection near the proposed 

development site, but this was based on general projections for traffic in the area by the 

year 2025, and not because of additional traffic from the proposed development.  The 
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Municipality did not call the author of the study to testify at the appeal hearing and the 

Board does not place any weight on it, other than to note it was part of what was available 

for Council to consider.  

[120] The Appellants disagreed with the assumptions used in the traffic study, 

especially about the number of trips into and out of the proposed development.  They 

submitted additional traffic from the proposed development would negatively impact what 

they felt was an already busy road.  They provided photographs showing traffic on the 

road, including heavy trucks and equipment.   

[121] Although the Appellants suggested traffic in the area would be negatively 

impacted by the proposed development, they did not refer the Board to any policy in the 

Municipal Planning Strategy that precluded Council from approving a development 

agreement that may have some negative impact to traffic.  It is clear from the record 

before the Board the assessment of the proposed development agreement specifically 

considered traffic, and as already discussed the Board must show deference to Council’s 

considerations under Policy IM27.  The Board finds there is no basis for concluding that 

Council’s approval of the development agreement does not reasonably carry out the 

intent of the Municipal Planning Strategy because of traffic impacts.   

6.3.2 Sidewalks 

[122] The development agreement requires the developer to provide a walkway 

around the sides and rear of the six-storey residential building and to provide a pedestrian 

walkway linking the six-storey and four-storey buildings with Highway 214.  Additionally, 

as a result of an amendment proposed by the Planning Advisory Committee, and 

accepted by Council in its final approval of the development agreement, no development 
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permit can be issued for the proposed development until Council approves the installation 

of a sidewalk from the Superstore to the proposed development site under the 

Municipality’s Local Improvement By-law.  Further, the developer must pay for the cost of 

the sidewalk fronting the proposed development site.  It is the Board’s understanding that 

the sidewalk on Highway 214 would be constructed by the Municipality itself.   

[123] The Appellants argued the development agreement should have also 

required a sidewalk to connect the Superstore to a sidewalk system on the other side of 

the interchange of Highway 214 with Highway 102.  The Appellants relied on Policies 

UD39, UD40, TS2, and IM27(c) to support their position.  These policies state: 

UD39. Council shall consider the extent to which the proposed phased development 
provides for efficient pedestrian movement into, out of, and within the 
development, especially between commercial and residential neighbourhoods. 

UD40. Council shall consider the extent to which, where applicable, proposed pedestrian 
routes link up with existing sidewalks, active transportation routes and walking 
trails on abutting lands to provide for a cohesive network of same. 

TS2.  Council shall require developers to construct new sidewalks and walkways, as set 
out in the Subdivision Bylaw and Municipal standards, in order to provide 
pedestrians with continuous, integrated sidewalks and walkways for access to 
public facilities, shopping areas and residential neighbourhoods throughout the 
Municipality. 

IM27. Council shall consider the following evaluation criteria for any development 
agreement application: 

… 

c) The impact of the proposed development on pedestrian and motor traffic 
circulation with particular regard to ingress and egress from the site, traffic 
flows and parking, adequacy of existing and proposed road networks to service 
the proposed development, adequacy of pedestrian infrastructure including 
walkways and sidewalks where required. Council shall consider comments 
from Municipal Engineer(s) and/or the Provincial Transportation Departments 
as applicable. 

[Exhibit C-2, p. 285, p. 289, and p. 364] 

[124] In her pre-filed report in this proceeding, Ms. Gilbert said Policy TS2 did not 

require the construction of new sidewalks and walkways because the proposed 
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development did not involve the construction of new roads in a new subdivision.  In her 

view, policy TS2 was simply not relevant to this appeal.     

[125] In its post-hearing submissions, the Municipality reiterated Policy IM27 

required Council to consider certain factors and Council was entitled to deference in how 

these factors were considered.  The Municipality noted the other policies relating to 

sidewalks were similar.  

[126] The Board finds that the policies can reasonably bear the interpretation 

offered by the Municipality.  It is not unreasonable for the Municipality to interpret them in 

a way that would not require the developer or the Municipality to construct a sidewalk on 

lands more than a half a kilometer away from the proposed development site. 

[127] The Board finds the Appellants have not met the burden upon them to show 

Council’s decision did not reasonably carry out the intent of the Municipal Planning 

Strategy. 

6.3.3 School Capacities 

[128] In their evidence and argument, the Appellants identified an issue with the 

capacity of the Elmsdale Elementary school, which they said would be the school where 

children living in the proposed development would attend.  The Appellants also referred 

to Policies UD38(d) and IM27(b): 

UD38. Council shall consider entering into a development agreement for a WCDD where 
the WCDD is not premature or inappropriate in terms of: 

… 

d) The adequacy of school, recreation, and community facilities to accommodate 
development. 

 
IM27. Council shall consider the following evaluation criteria for any development 

agreement application: 

… 



- 48 - 

Document: 279888 

b) The impact of the proposed development on existing infrastructure with 
particular regard to Municipal piped water and wastewater systems, fire 
protection, refuse collection, school capacities, and recreation amenities.  
Council shall consider comments from the Municipal Engineer and other 
agencies as applicable.  

[Exhibit C-2, p. 285 and p. 364] 

[129] In its reports, the Municipality’s planning staff noted while the Elmsdale 

Elementary School had been designed to be expanded with additional classrooms if 

needed, there is presently no additional capacity at the school.  Staff also noted there 

was capacity in other elementary schools in the area. 

[130] Policy IM27(b) requires Council to consider the impact of the proposed 

development on existing infrastructure but does not dictate any particular outcome 

because of this consideration. It is evident the capacity of Municipal services and 

resources was considered during the assessment of the proposed development 

agreement application.  Given the identification of options for increasing school capacity 

in the area, it was not unreasonable for the Municipality to conclude the proposed 

development agreement was neither premature nor inappropriate under Policy UD38(d). 

[131] The Board finds the Appellants have not met the burden on them to show 

Council’s decision did not reasonably carry out the intention of the Municipal Planning 

Strategy because of available school capacities. 

6.3.4 Other services 

[132] In their evidence and submissions at the hearing, the Appellants mentioned 

other things they felt would be impacted by the proposed development, such as access 

to doctors and medical services.  The Appellants did not focus on these matters or identify 

specific policies in the Municipal Planning Strategy having a direct bearing on these 

matters.   
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[133] To the extent that such impacts may be, by inference, included in Policy 

IM27, the Board’s general consideration of Policy IM27 earlier in this decision would apply 

equally to these matters.  The Board finds the evidence and submissions relating to these 

matters do not lead it to conclude Council’s decision to approve the proposed 

development did not reasonably carry out the intent of the Municipal Planning Strategy.  

6.4 Environmental 

[134] Section C9 of the Municipal Planning Strategy has policies addressing the 

Municipality’s intended role as a steward for the environment.  While statements in the 

strategy recognized the challenge of establishing policies and developing regulations to 

balance environmental protection and the growth and development needs of the 

community, the strategy noted a commitment to protect the environment from the impacts 

of unchecked growth.  In this appeal, the Appellants said the Municipality did not carry 

out its role as a steward for the environment, particularly in respect of the protection of 

watercourses and the destruction of habitat.   

[135] The introduction to Section C9 of the Municipal Planning Strategy states: 

East Hants is fortunate to enjoy the benefits of many natural resources which add to the 
physical, cultural, and economic environment of the Municipality. Along with such benefits, 
there is a community wide responsibility to act as stewards for the environment to ensure 
the sustainability of this valuable resource.  

The consequences of unplanned community growth and development can include a wide 
range of impacts on the natural environment and the natural resources that the 
environment provides. Communities that experience rapid growth in the absence of strong 
environmental protection policies can create needless harm to the environment. The 
Municipality is faced with the challenge of establishing policies and development 
regulations that achieve a balance between environmental protection and the growth and 
development needs of the community. With responsible planning measures, East Hants is 
committed to protecting its environment from the impacts of unchecked growth and fulfilling 
its role as environmental stewards.  

In addition to acting as a steward for the environment the Municipality also has a 
responsibility to protect people and property from risks associated with the environment.  
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The policies and regulations of the official community plan address these risks.  

[Exhibit C-2, p. 324] 

[136] Under the sub-heading “Environmental Sustainability” in Section C9 in the 

Municipal Planning Strategy, environmental protection is said to be essential to achieving 

strong community planning strategies.  This part of the Municipal Planning Strategy notes 

policies and actions must reflect the connection between a healthy economy, social well-

being, and the environment.  It says, “Council’s goal is to balance the growth and 

development of the Municipality with the protection of the natural environment.” 

[137] In their evidence, the Appellants said the rocky riverbed and banks of the 

Nine Mile River suffered from erosion around the proposed development site.  The 

Appellants said Council did not follow policies in the Municipal Planning Strategy relating 

to stormwater management and requiring the proposed development be set back from 

Watercourse 4 to aid in the control of pollutants, sedimentation, erosion, and subsurface 

and surface flows.  The Appellants said Council compounded these failures by not 

requiring a proper landscaping plan showing how vegetation would aid pollution control 

and stormwater management. 

[138] The Appellants also said species at risk have been seen on or near the site.  

They referred to snapping turtles (a vulnerable species under the Endangered Species 

Act, S.N.S. 1998, c. 11) and wood turtles (a threatened species under that Act).  They 

also noted the presence of other wildlife such as deer and owls.  The Appellants also 

argued the Municipality’s decision to approve the development agreement in this case 

was not consistent with the precautionary principle recognized in s. 2 of the Environment 

Act, S.N.S. 1994-95, c. 1. 
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[139] Before considering the environmental issues raised in this appeal, it should 

be noted when Council considers the approval of a development agreement, it is entitled 

to assume provincial and federal environmental regulators will properly ascertain any 

environmental issues within their mandates associated with the proposed development.  

Although the Municipality has primary responsibility for planning matters in its territory 

and its Municipal Planning Strategy may direct Council to take environmental matters into 

consideration, it is not an environmental regulator.  The Court of Appeal noted primary 

responsibility for environmental matters rests with environmental regulators in Bennett v. 

Kynock, (1994) 1994 NSCA 114 (CanLII), 131 N.S.R. (2d) 334: 

The legislation of this Province puts the primary responsibility for matters affecting the 
environment with the Minister of the Environment, not with municipalities, municipal 
councils, nor with the Nova Scotia Utility and Review Board. That is not to say municipalities 
shall not have regard for the environment in their planning policies, only that the primary 
responsibility for the environment is with the Minister of the Environment. 

[Bennett, para. 34] 

[140] In respect of the precautionary principle in the Environment Act, the 

Municipality does not make planning decisions under that statute.  Rather, the 

Municipality’s authority for planning decisions is addressed in the Municipal Government 

Act.  As discussed above, in reviewing planning decisions, the Board shall not allow an 

appeal unless it determines Council’s decision does not reasonably carry out the intent 

of the Municipal Planning Strategy.   The Appellants have not referred the Board to any 

mention of the precautionary principle in the strategy.   

6.4.1 Setbacks from Watercourses 

[141] The Appellants said the Municipal Planning Strategy required Council to 

ensure the proposed development would occur away from watercourses to avoid 
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detrimental impacts on water quality or the aquatic environment.  They relied on the 

following policies:  

EN5. Council shall require that development is setback from watercourses including 
lakes, permanent watercourses, intermittent watercourses and seasonal 
watercourses. 

EN6. Council shall regulate the development of residential and commercial properties 
abutting or near any watercourses or wetlands, to sufficiently reduce the level and 
nature of pollutants entering the Municipality’s water systems.  

EN7. Council shall encourage that lands within the setback are maintained as vegetated 
greenbelts to aid the control of pollutants, sedimentation, erosion, and subsurface 
and surface flows.  

EN8. Council shall control the alteration of land levels within the watercourse setback to 
control soil erosion and sedimentation.  

EN9. Council shall encourage protection of the Municipality’s watercourses from any 
unreasonable level of water contamination resulting from development. 

[Exhibit C-2, p. 325] 

[142] The arguments in this appeal focussed especially on the application of 

Policies EN5 and EN7 to Watercourse 4.  Policy EN5 directs Council to require the 

proposed development be set back from Watercourse 4.  Policy EN7 requires Council to 

encourage that lands within the setback are maintained as vegetated greenbelts to help 

control pollutants, sedimentation, erosion, and subsurface and surface flows.  These 

policies, and the others cited by the Appellants, also speak to a general concern about 

protecting watercourses from erosion and pollution because of development.  Policy EN6 

requires Council to regulate development “abutting or near any watercourses or wetlands, 

to sufficiently reduce the level and nature of pollutants entering the Municipality’s water 

systems,” and Policy 9 directs Council to “encourage protection of the Municipality’s 

watercourses from any unreasonable level of water contamination resulting from 

development.” 
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6.4.1.1 The Required Setback 

[143] The Appellants noted Land-use By-law 3.26(a) sets out required setbacks 

from watercourses: 

 

[Exhibit C-2, p. 420] 

[144] Section 2.12 of the proposed development agreement requires at least a 

30-metre landscape buffer between any permanent structure and the Nine Mile River.  It 

includes provisions about keeping existing vegetation within this setback to control the 

management of subsurface and surface runoff, sedimentation, and erosion. 

[145] The Appellants observed the proposed development agreement did not 

include similar provisions for Watercourse 4.  They suggested there was nothing in the 

record before the Board to show Council even considered the need for a setback from 

Watercourse 4.  The site plan attached to the development agreement does not show 

measurements for separation distances between Watercourse 4 and proposed buildings 

and parking lots.  They said the parking lots and buildings appear to be much closer to 

Watercourse 4 than allowed under By-law 3.26. 

[146] Ms. Gilbert acknowledged the proposed development did not adhere to the 

setback distances in By-law 3.26, but it was her opinion Council’s decision met the 

requirements for setbacks in the Municipal Planning Strategy.  She noted Council must 

require that development be set back from watercourses under policy EN5, but the policy 
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does not identify a specific distance.  She said Council was able to vary the requirements 

of the Land-use By-law in the proposed development agreement if it felt they met the 

policy intent.   

[147] Additionally, Ms. Gilbert noted s. 67 of the Environment Act prohibited the 

release of substances that cause or may cause an adverse effect into the environment. 

As such, the developer must ensure the development does not release substances that 

may cause an adverse effect into Watercourse 4 regardless of how close it is to the 

watercourse.  This includes sediment, as noted in the letter Ms. Gilbert received from 

Nova Scotia Environment when she consulted with that department about the proposed 

development (Exhibit C-2, p. 177). 

[148] Ms. Gilbert said Council met the policy requirement to establish a setback 

for the proposed development because the site plan attached to the proposed 

development agreement (reproduced earlier in this decision) showed a separation 

between the development and the watercourse.  Under s. 2.1 of the agreement, the 

developer must develop the property generally following that site plan.   

[149] Ms. Gilbert said the Development Officer would be able to ensure the 

developer respected the setbacks when it applied for a development permit.  She said 

while the site plan did not show measurements for the setback, the plan was drawn to 

scale, and the setback distances could be determined.   

[150] In their post-hearing submissions, the Appellants took issue with Ms. 

Gilbert’s opinions.  They noted s. 1.4 of the proposed development agreement required 

the developer to follow the Land-use By-law “[e]xcept where specifically stated otherwise” 

in the agreement.  They said the proposed development agreement did not specifically 
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say that By-law 3.26 would not apply to the development and did not feel this could be 

inferred from the development site plan.  The Appellants also argued it was impossible to 

infer or determine an approved setback distance from the site plan since the actual width 

of Watercourse 4 varied between one and two metres, as noted by Ms. Gilbert in her 

expert report. 

[151] The Board does not accept that exceptions to the requirement to follow the 

Land-use By-law can only be in the text of the proposed development agreement.  The 

agreement must be considered in its entirety.  The site plan included in the agreement 

approved by Council shows buildings and parking lots closer to Watercourse 4 than 

otherwise allowed under By-law 3.26.  Under s. 2.1 of the agreement, the developer must 

follow that site plan.   

[152] The Board also accepts Ms. Gilbert’s evidence that setback distances from 

Watercourse 4 to the buildings and parking lots can be determined from the site plan, 

which is professionally drawn to scale.  Although the actual width of Watercourse 4 varies, 

the width and course of Watercourse 4 represented on the site plan is not uniform either.  

While it is possible that the plan does not perfectly match every irregularity in the actual 

profile of Watercourse 4, it does show defined boundaries from which measurements can 

be taken and enforced. 

[153] Notwithstanding these findings, further analysis is required because the site 

plan does not show every element of the proposed development.  Section 2.10(e) of the 

proposed development agreement requires the developer to include a “Common Outdoor 

Amenity Area” at least 50 square metres in size for the proposed four-storey mixed-use 
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building next to Watercourse 4.  The site plan does not show the location of the amenity 

area. 

[154] The proposed development agreement also does not limit the type of 

amenity area the developer may include.  Section 2.10(i) of the proposed development 

agreement provides: 

i. Outdoor Amenity Areas may include but is not limited to communal gardens, 
playgrounds, and athletic facilities such as tennis courts or lawn bowls.  

[Exhibit C-2, p. 105] 

[155] In her testimony at the hearing, Ms. Gilbert said the developer was free to 

place the amenity area wherever he liked, including within the setback from Watercourse 

4 she said was implicitly established by Council based on the site plan.  However, Ms. 

Gilbert did not think it was likely that any amenity area found in the setback could involve 

things like pools or tennis courts given the limited space available.  In any event, it was 

her opinion this still met Council’s obligation under Policy EN5 to require a setback from 

Watercourse 4.   

[156] During her testimony, Ms. Gilbert explained the required setback was 

between the watercourse and the structures included in the development.  She said 

“…common outdoor amenity areas are not structures, and therefore is not covered under 

the definition of ‘development’….”  in the Land-use By-law: 

Development means any erection, construction, alteration, demolition, replacement, 
relocation, or addition to any structure, and any change or alteration in the use of land or 
structures.  

[Exhibit C-2, p. 396.  Bolded in original.] 

[157] In its post-hearing submissions, the Municipality said there was a degree of 

uncertainty about what constituted “development” for the purposes of Policy EN5.  It noted 

“development” was not defined in the Municipal Planning Strategy, and while it 
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acknowledged the definition in the Land-use By-law can aid in interpreting its meaning in 

the strategy, the Municipality emphasized the strategy did not specifically adopt the 

definition in the by-law.  The Municipality said the establishment of setback distances from 

“structures” in By-law 3.26 supported an interpretation that the setback from 

“development” in Policy EN5 contemplated a separation distance between watercourses 

and “buildings and hardscaped areas.” 

[158] In their post-hearing submissions, the Appellants disagreed with the 

Municipality’s interpretation of “development.”  In their view, “not only structures but hard 

surfacing and development of outdoor amenities would be required to be setback from 

any watercourse.”  They also submitted Common Outdoor Amenity Areas included a 

variety of possibilities such as “tennis courts, patios, terraces, playground equipment, 

picnic tables, etc.,” which they said could be considered to be structures based on the 

definition in the Land-use By-law: 

Structure means anything that is erected, built, or constructed of parts joined together or 
any such erection fixed to or supported by the soil or by any other structure.  A structure 
shall include buildings, walls, wharves, seawalls, attached decks, signs, and fences.  

[Exhibit C-2, p. 407.  Bolded in original.] 

[159] The Board agrees there is ambiguity about what constitutes development 

for the purposes of setting a setback from a watercourse.  Given the obvious connection 

between Policy EN5 and By-law 3.26, it is not unreasonable for the Municipality to focus 

on structures.   

[160] The Board also agrees with the Appellants that “structure” is broadly defined  

in the Land-use By-law as “anything that is erected, built, or constructed of parts joined 

together or any such erection fixed to or supported by the soil or by any other structure.”  

On its face, this could, as the Appellants suggest, include things like swimming pools, 
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tennis courts and lawn bowls.  However, the definition of Common Outdoor Amenity Area 

in the Land-use By-law raises some uncertainty about this: 

Amenity Area, Common Outdoor means an amenity area located outside a structure 
including open landscaped areas, building rooftops, patios, terraces, swimming pools, 
tennis courts, and other similar features.  

[Exhibit C-2, p. 394.  Emphasis (underlining) added.  Bolded in original.] 

[161] As the definition says amenity areas are located outside of structures, this 

could suggest the definition of “structure” does not include things like swimming pools 

and tennis courts or, alternatively, that the word “structure” is not always being used as it 

is defined.  Regardless, the Board finds this definition could support the Municipality’s 

position that amenity areas are not structures for the purposes of the application of 

setbacks under Policy EN5. 

[162] The Board concludes the Appellants have not established that Council’s 

decision does not reasonably carry out the intent of the policies in the Municipal Planning 

Strategy relating to the requirement for setbacks from watercourses.  The Board accepts 

Ms. Gilbert’s evidence and finds that the site plan attached to the development agreement 

identifies setbacks for the development (which can be determined from the plan’s scale).  

Although the Board finds that the proposed development occurs closer to Watercourse 4 

than would be permitted as-of-right under Land-use By-law 3.26, there are no specific 

distances included in the Municipal Planning Strategy, and therefore Council has the 

discretion to vary from those distances.   

[163] Given ambiguity in the meaning and use of the terms “development,” 

“structure” and “amenity area, common outdoor” in the Municipal Planning Strategy and 

Land-use By-law, the Board concludes the interpretation offered by the Municipality as 
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limiting the requirement for a setback under Policy EN5 to distances between buildings 

and hardscaped surfaces is one the Municipal Planning Strategy can reasonably bear. 

6.4.1.2 Encouraging the Maintenance of Existing Vegetation 

[164] Whatever the setback may be, Policy EN7 requires Council to “encourage 

that lands within the setback are maintained as vegetated greenbelts to aid the control of 

pollutants, sedimentation, erosion, and subsurface and surface flows.”  In its post-hearing 

submissions, the Municipality emphasized its obligation under Policy EN7 was only to 

“encourage” that the land within the setback be maintained as a vegetated greenbelt and 

Council was not required to ensure lands within the setback be maintained as greenbelts. 

[165] Ms. Gilbert also said green areas shown on the site plan attached to the 

development agreement indicate existing and proposed landscaped areas.  Because the 

developer is required to undertake the development in accordance with the site plan, she 

said this vegetated greenbelt will be required.   

[166] The Appellants questioned whether the land in the setback would be kept 

as a greenbelt.  In part, this was based on the adequacy of the site plan as a landscaping 

plan, which is addressed later in this decision.  The Appellants also noted, as discussed 

above, amenity areas could be placed within the setback and could involve amenities not 

consistent with keeping the area vegetated. 

[167] The Board finds the Municipality’s interpretation of Policy EN7 as requiring 

Council to encourage, but not necessarily mandate, the maintenance of a vegetated 

greenbelt is one the policy can reasonably bear.  Further, the Board finds the proposed 

development agreement includes elements to encourage a vegetated greenbelt.   
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[168] The Board accepts Ms. Gilbert’s evidence that, aside from the possibility 

that some land in the setback will be used for amenities involving the removal of 

vegetation, the developer will be required to develop the site in accordance with the 

landscaped areas shown on the site plan.  Additionally, as discussed in more detail later 

in this decision when considering stormwater management, the development agreement 

requires the developer to maintain pre- and post-development storm flow, which will 

constrain what the developer can do on the site.  If vegetation is removed, the developer 

may need to provide more extensive stormwater controls to meet this term of the 

development agreement. 

6.4.1.3 Erosion, Sedimentation and Pollution Control 

[169] In their post-hearing reply submission, the Appellants said: 

If Council does not ensure that setbacks from watercourses be maintained as vegetated 
greenbelts, Policies EN6, EN8, EN9 EN28 and EN35 cannot be met. These Policies deal 
with the regulation of pollutants, soil erosion and sedimentation, water contamination, storm 
drainage and stormwater infrastructure, all of which rely on vegetated greenbelts to provide 
effective natural filtration.  

[Appellants’ Post-hearing Reply Submissions, p. 8] 

[170]  The Appellants went on to note the lack of any specific provisions in the 

proposed development agreement relating to the establishment of setbacks and 

maintenance of a vegetated greenbelt for Watercourse 4 meant that Policies EN6 and 

EN8 in particular are not satisfied. 

[171] In her expert report, after considering Policies EN4 to EN10, Ms. Gilbert 

provided a summary of how, in her view, Council satisfied the requirements of these 

policies: 

The Policy Goal of policies EN4 through to EN10 is to ensure that development adjacent 
to, or near watercourses within the Municipality, do not have detrimental impacts on the 
water quality or aquatic environment. Council have met this by: 
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• A setback being provided between the buildings & hardscaped areas of the 
development and Watercourse 4; 

• A vegetated greenbelt is provided between the development and Watercourse 
4; 

• Nova Scotia Environment were asked for any comments on the proposed 
development. No specific concerns were raised by them. Their letter included 
information on the Environment Act which regulates the release of a substance 
in an amount, concentration or level or at a rate of release that causes or may 
causes an adverse effect including sediment.  See discussion under policy 
EN9 in this document; and 

• The stormwater management for the development will balance pre and post 
development flow which will limit the amount of stormwater running into 
Watercourse 4 from the development. This acts as a measure to protect the 
watercourse from pollutants, sedimentation and erosion. 

We’re aware that the Land Use Bylaw has setback widths based on the width of a 
watercourse but Council can accept different setbacks from watercourses than the LUB 
identifies.  It is my view that Council met policies EN4 through to EN10.  

[Exhibit C-13, p. 8] 

[172] In her testimony at the hearing, Ms. Gilbert also said it was her opinion that 

the setbacks established in Land-use By-law 3.26 were conservative because they were 

set for as-of-right developments throughout the Municipality and not based on site-

specific information for any particular development. 

[173] In response to this, the Appellants said there was no evidence the reduced 

setback requirements met the policy goal of avoiding detrimental impacts: 

Although it has been stated that variances for the setback to watercourse can be applied 
by a development agreement, these variances would still need to meet the intent of the 
Policies in the Municipal Planning Strategy that are there to protect watercourses. There is 
no information provided as to how these new, unspecified and, in some locations, 
extremely reduced setbacks would actually provide the protection as set out in EN6-EN8.  
At this point, the actual validity of these setbacks appears to be one of opinion and 
interpretation by Ms. Gilbert verses factual information.  

[Appellants’ Post-hearing Submissions, p. 8] 

[174] It is difficult to know what Council specifically considered.  There is no 

information in the Appeal Record showing that the extent of the setback for Watercourse 

4 or maintaining vegetation within that setback were specifically considered by the 



- 62 - 

Document: 279888 

Municipality’s planning staff or Council while the development agreement application was 

being reviewed or when it was approved.   

[175] Additionally, Council did not give formal reasons for its decision to approve 

the development agreement.  The Municipal Government Act requires a municipality to 

provide reasons to an applicant when it refuses to approve a development agreement, 

but when it approves one all that is required is a notice in a newspaper circulating in the 

municipality stating that the development agreement has been approved and that there 

is a right of appeal (ss.230(4) and (6)). 

[176] In any event, the collective nature of Council’s decision compounds the 

difficulty in any comprehensive search for the factors considered by Council or the 

reasoning that led to the final decision.  Council speaks through the collective voice of all 

its councillors, and not through the voice of individual councillors who may have had 

distinct reasons for deciding (Re Legros, 2019 NSUARB 148 at para. 43; Re Gaudet, 

2019 NSUARB 113 at para. 112). 

[177] However, the Board is not reviewing Council’s decision-making processes.  

Evidence that councillors spoke about certain things or the absence of discussion of an 

issue in the decision-making process is of limited help.  The Board must focus on the 

decision Council made to determine whether it reasonably carries out the intent of the 

Municipal Planning Strategy.  The Board recently discussed this in Thompson (Re), 2020 

NSUARB 115 (paras. 60-70). 

[178] The Board accepts that the setbacks shown on the site plan, despite the 

absence of specific measurements, are much smaller than what the Land-use By-law 

requires for as-of-right development.  But that is not enough.  If the policies relating to the 
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protection for the environment require Council to achieve a specific result, the burden of 

adducing evidence proving facts showing Council’s approval did not achieve that result 

rests, on the balance of probabilities, with the Appellants.   

[179] The Board agrees with Ms. Gilbert that, as a generic requirement for all as-

of-right development, the setback requirements in Land-use By-law 3.26 probably are 

conservative.  Moreover, regardless of how small the setback distance becomes, the 

developer must still comply with s.67 of the Environment Act.  In the letter Ms. Gilbert 

received from Nova Scotia Environment, that department said: 

Under Section 67 of the Environment Act it is an offence to release or permit the release 
into the environment of a substance in an amount, concentration or level or at a rate of 
release that causes or may cause an adverse effect.  Sediment is one such material.  
Erosion and sedimentation controls must be in place before construction begins if the 
construction will in any way impact on watercourses, wetlands, or water resources or create 
an adverse effect to the surrounding environment. 

Erosion and sedimentation control measures are the responsibility of the land developer.  
Plans and methods of control of point source incidence of water pollution must be 
implemented before construction work begins by adopting these basic design principles 
recommended by the Department: 

a) Fit the activity to the topography of the soils 
b) Minimize the disturbed area and duration of exposure 
c) Stabilize disturbed areas immediately 
d) Retain or accommodate runoff 
e) Retain sediment 
f) Do not encroach upon water resources 

It is recommended to follow the “Erosion and Sediment Control Handbook for Construction 
Sites, 1998".  

[Exhibit C-2, p. 177] 

[180]  Although the Municipality is not an environmental regulator, the proposed 

development agreement includes provisions explicitly recognizing the developer’s 

obligation to follow the law and obtain any necessary environmental approvals.  

Specifically, s. 5.2 of the approved development agreement reinforces that the developer 

is bound by “any applicable statutes, policies, and regulations of the Province of Nova 
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Scotia or the Government of Canada.”  Section 4.3(b) of the development agreement also 

notes that a development permit will not be issued until “Nova Scotia Environment has 

granted positive recommendation on all environmental issues within their responsibility 

and has given their approval if any is required.”  It is clear the developer must adhere to 

all applicable federal and provincial environmental laws and regulations despite approval 

of the development agreement. 

[181] Finally, the developer must meet the requirement in the development 

agreement to balance pre- and post-development storm flow.  This is discussed in more 

detail in the next part of this decision and means stormwater on the site must be controlled 

so runoff is not increased after development. 

[182] In this case, the Board cannot conclude from the evidence before it that by 

allowing this development to proceed closer to Watercourse 4 than would be permitted 

for an as-of-right development under the Land-use By-law and not explicitly requiring the 

developer to maintain vegetation within the setback means Council’s decision did not 

reasonably carry out the intent of the Municipal Planning Strategy in respect of any policy 

in the strategy about controlling erosion, sedimentation or pollution. 

6.4.2 Stormwater Management 

[183] The Appellants argued Council did not fulfill an obligation to encourage the 

use of stormwater best management practices when approving the proposed 

development.  The Appellants identified several policies relating to stormwater 

management.  These included: 

EN10. Council shall encourage the use of stormwater best practices and alternative 
infrastructure as part of the Stormwater Management Plans that are created for 
new development. 

… 
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EN28. Council shall require an adequate storm drainage system to be in place for all new 
developments within the Growth Management and Growth Reserve Areas of the 
Municipality. 

EN29. Council shall adopt specific guidelines concerning all existing and/or potential 
stormwater drainage patterns to comply with the Municipality’s intentions of: 

a) Minimizing any flood damage or stormwater drainage problems causing health 
and safety problems, and/ or consequential loss or damage to property; and 

b) Protecting the environment through the establishment of a drainage plan within 
the designated area, to coordinate the impacts of subdivision development, 
and to minimize the adverse effects of pollution, erosion, and flooding initiated 
by new stormwater patterns onto receiving watercourses and groundwater 
systems. 

EN30. Council shall require the development of any storm drainage system on developing  
lands to be in accordance with the appropriate standards, to the satisfaction of the 
Municipality, with such costs and responsibilities for their development to be paid 
by the land developer. 

… 

EN32. Stormwater Management Plans shall have provisions for both community systems 
(Infrastructure which serves 2 or more lots) and individual lot systems 
(infrastructure serving 1 lot only) to provide for the comprehensive review of 
stormwater management practices. 

EN33. Council shall establish regulations and standards that encourage the use of 
alternative best management methods of stormwater management. 

EN34. It shall be the policy of Council to require that development agreement applications 
for WCDD land should include a Stormwater Management Plan and that 
stormwater best management practices be given consideration. 

EN35. Stormwater management plans for large commercial developments should also 
include elements of “onsite”, “lot level” stormwater management infrastructure. 

EN36. It shall be the policy of Council to require that any subdivision applications 
alongside the Nine Mile River be required to include a Stormwater Management 
Plan which demonstrates that the development will not increase runoff peak flows. 

[Exhibit C-2, p. 325, pp. 330-331] 

[184] The Appellants also referred to Figure C9.1 in the Municipal Planning 

Strategy.  This figure does not appear to be specifically referenced in any policy in the 

strategy, but the Appellants said it identified various stormwater management best 

practices: 
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[Exhibit C-2, p. 331] 

 
[185] The Appellants said Policy EN30 could not be met because the Municipality 

has not adopted specific municipal standards for stormwater systems.  They said the lack 

of municipal standards meant the Municipality would not be able to evaluate whether any 

stormwater system for the proposed development would be adequate.  

[186] The Appellants referred to the Municipal Standards document attached to 

Ms. Gilbert’s pre-filed evidence as Appendix B (Exhibit C-13).  Section 5.0 of the Municipal 

Standards document, which is headed “Stormwater Systems,” is blank.  At the hearing, 

Ms. Gilbert confirmed the Municipality does not yet have specific standards.  She said 

these are being developed. 
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[187] The Municipality said the proposed development required a storm drainage 

system under Policy EN28.  Ms. Gilbert said Policy EN30 required the storm drainage 

system to follow appropriate standards, to the satisfaction of the Municipality.  She 

advised the standard adopted for this development by the Municipality is in Section 4.3(d) 

of the proposed development agreement and requires the developer to submit a 

stormwater management plan demonstrating a balanced pre- and post-development 

storm flow, and no negative impact to existing inflow and outflow of the cross culvert 

connecting to Watercourse 4. 

[188] In her testimony at the hearing, Ms. Gilbert emphasized that a stormwater 

management plan for the site would not be required for as-of-right development but was 

made a requirement of the proposed development agreement.  She said the requirement 

for a plan in this case meant the developer’s engineer would certify to the Municipality 

that the development would meet the required stormwater management conditions in the 

development agreement. 

[189] The Appellants said a stormwater management plan required more than 

managing pre- and post-development flows.  They noted Policy EN35 said stormwater 

management plans for large commercial developments should include elements of 

“onsite, lot level stormwater management infrastructure.”  The Appellants also said 

stormwater management plans should include best practice recommendations shown in 

Figure C9.1 in the Municipal Planning Strategy, but the proposed development required 

none of them.   

[190] The Municipality submitted the Municipal Planning Strategy did not 

mandate the implementation of any specific elements of stormwater management, and in 



- 68 - 

Document: 279888 

her testimony at the hearing, Ms. Gilbert said Figure C9.1 only provided examples of 

some of the things a developer could do on a site.  In her pre-filed report in this appeal, 

Ms. Gilbert said the proposed development satisfied policy EN35 because the need to 

balance pre- and post-development stormwater flows would require that stormwater be 

managed “on site.”  Although she noted the details of the stormwater management plan 

were not yet known because the plan has not been submitted, Ms. Gilbert said that the 

requirement to include vegetated areas under the development agreement itself would 

act as a “lot level” stormwater element.  The Appellants questioned whether this was true, 

given their concerns about the required setback from Watercourse 4 considered earlier 

in this decision.  

[191]   In its post-hearing submissions, the Municipality said the use of the word 

“should” in Policy EN35 indicated that “onsite” or “lot level” elements of stormwater 

management infrastructure were not mandatory.  In response to this in their post-hearing 

reply submissions, the Appellants said if Council is given the leeway to not require 

implementation of stormwater best practices, this “negates the intent of many policies in 

the [Municipal Planning Strategy] relating to environmental stewardship and stormwater 

management." 

[192] The Board finds the Municipal Planning Strategy can reasonably bear the 

Municipality’s interpretation of the stormwater policies.  Under Policy EN10, Council must 

“encourage” the use of stormwater best practices, but the policy does not direct Council 

to require specific stormwater practices in development agreements.  Similarly, the use 

of the word “should” in Policy EN35 suggests a requirement that is somewhat more than 
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the permissive “may” but somewhat less than the mandatory “shall” (see Re Federation 

of Nova Scotian Heritage, 2005 NSUARB 105, paras. 170-181). 

[193] The proposed development agreement requires a stormwater management 

plan that achieves a specific standard (i.e., to balance pre- and post-development storm 

flows with no negative impact to existing in flow and out flow of the cross culvert 

connecting to Watercourse 4).  Although Policy EN30 requires the development of any 

storm drainage system on developing lands to be in accordance with appropriate 

standards, to the satisfaction of the Municipality, it does not specify that the standards 

have to be predetermined in a separate municipal standards document.     

[194] Moreover, the Board finds the development agreement requirement for a 

stormwater management plan showing a balanced pre- and post-development storm flow 

is significant.  In her evidence, Ms. Gilbert said: 

…balancing pre- and post-development flows means that the stormwater as it is dealt with 
right now on the site, so any stormwater that runs off the site, the engineer will have an 
understanding of what that is, and then they will design the stormwater management plan 
to make sure that any development on the site will not increase that stormwater.  

So any driveways or hard paving or buildings, they will all be taken into account in the 
calculations that an engineer would use to design that stormwater management plan.  And 
there will be...there is a requirement on that engineer to make sure that that stormwater 
management plan doesn’t increase any existing flows into, out of the property.  

[Transcript, November 2, 2020, pp. 201- 202] 

[195] The Board finds the Appellants have not met the burden on them to show 

Council’s decision did not reasonably carry out the intent of the stormwater management 

policies in the Municipal Planning Strategy. 
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6.4.3 Landscaping Plan 

[196] The Appellants said the development agreement application did not include 

a landscaping plan contrary to Policy EN12 in the Municipal Planning Strategy.  That 

policy states:  

EN12. Council shall require that development agreement applications for more than 50 
dwelling units and institutional, commercial and industrial buildings with a proposed 
footprint greater than 1,400 m2 shall require the submission of a landscaping plan 
prepared by a professional.  The landscaping plan shall identify the trees and 
vegetation to be retained and the proposed trees and vegetation to be planted. 

[Exhibit C2, p. 326] 

[197] Ms. Gilbert said the site plan attached to the proposed development 

agreement (reproduced earlier in this decision) satisfied this requirement.  In her opinion: 

The site plan submitted by the applicant, identified as page 4 in the Appeal Record, is the 
landscaping plan as required under policy EN12. The site plan was prepared by Rimon 
Solimon, Principal Architect – B. Arch, NSAA, CACB at W.M. Fares Architects. WM Fares 
Architects have completed hundreds of plans with landscaping information for new 
developments. 

The plan submitted includes landscaping information including trees to be retained or 
planted. Although there is no legend on the site plan it is clear where there will be trees 
located on the site once developed. The 30 metre setback from the Nine Mile River has 
also been included where it is understood that vegetation will be retained within this area.  
As noted, there is no legend but it is clear what areas are to be grassed/vegetated and 
hard surfaced such as driveway, parking and walkways.  The site plan therefore does 
identify landscaping for the future development. 

It is my opinion that this policy has been met with the submission of landscaping information 
on the site plan.  

[Exhibit C13, pp. 8-9] 

[198] The site plan shows light-green coloured space outside of the buildings and 

parking lots, and dark-green coloured bands along the boundaries of Watercourse 4.  In 

her testimony at the hearing, Ms. Cameron said she assumed the light green space on 

the plan was lawn or landscaped space and the dark green along the watercourse was 

the banks of the watercourse.  In her testimony, Ms. Gilbert said the green space is 

landscaped area, and the dark green signified a buffer for the watercourse the developer 
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proposed.  She also noted the plan showed where trees will be located next to some of 

the parking lots. 

[199] Ms. Gilbert’s position that the dark green on the site plan is a vegetated 

buffer proposed by the developer is supported by the site plan in the initial development 

agreement application the developer submitted to the Municipality on May 10, 2019 

(Exhibit C-8, p.12).  This plan proposed an explicit 12-meter vegetated buffer along the 

boundary with the Nine Mile River, which was shown in the same dark green colour as 

along the boundaries of Watercourse 4.  It would be reasonable to assume that the 

consistent use of the same band of color around Watercourse 4 on the site plan is also a 

vegetated buffer. 

[200] In the Board’s view, the dispute between the parties about the landscaping 

plan related to the landscaping detail on the site plan.  Based on Policies EN12 and 

IM27(f), the Appellants said the plan should differentiate between trees and vegetation 

being retained on the property and new trees and vegetation being planted.  Ms. Gilbert 

conceded the site plan does not show this information but felt the intent of the policies 

was met because the green areas on the site plan showed the locations where trees and 

vegetation would either be retained or planted. 

[201] In its post-hearing submissions, the Municipality argued: 

To interpret Policy EN12 as requiring further specificity is to take a very narrow and 
restrictive interpretation inconsistent with the principle that the MPS is to be interpreted 
broadly and purposively and that there may be more than one reasonable interpretation.  

[Municipality’s Post-hearing Submission, p. 9] 

[202] In their Reply, the Appellants submitted: 

The Appellants continue to argue that the site plan does not comply with EN12 with regard 
to identifying trees and vegetation to be retained and proposed trees and vegetation to be 
planted.  Despite Ms. Gilbert's testimony that the site plan 'clearly' shows where trees may 
be planted or removed outside the 30 metre buffer, as shown by the green shaded areas, 
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this is, in our opinion, not the case. Through her testimony, green shaded areas could 
indicate a variety of purposes such as setbacks, outdoor amenity spaces, lawns, patios, 
tennis courts, etc. The green shaded area does not identify, in any way, the trees and 
vegetation to be retained or planted. EN12 does not say 'may' be planted or removed, but 
says 'shall' identify where trees and vegetation shall be retained or planted. 

The Appellants interpretation of EN12 is in no way narrow and restrictive and, in fact, 
follows the exact wording of the policy. The site plan does require further specificity so that 
the intent of Policies EN9 and EN12 can be met.  

[Appellants’ Post-hearing Reply Submission, pp. 4-5] 

[203] The Board finds the Municipality’s interpretation of the policies in the 

Municipal Planning Strategy relating to requirements for landscaping plans is one the 

strategy can reasonably bear.  The word “and” between the phrases “the trees and 

vegetation to be retained” and “the proposed trees and vegetation to be planted” does not 

necessarily require the retained trees and vegetation to be distinguished from the planted 

trees and vegetation.  Policy EN12 can also be reasonably read to allow the identification 

of an area where trees and vegetation will either be retained or planted. 

[204] It is possible a developer might develop a property in such a way that trees 

and vegetation may only be selectively removed in an area.  In such a case, the 

interpretation advanced by the Appellants would tend to require that the developer show, 

essentially on a tree by tree and bush by bush basis, what is being kept in the area and 

what is being removed.  As noted in Archibald, the Board should not interpret the 

Municipal Planning Strategy formalistically, but pragmatically and purposively, to make it 

work as a whole.  The Board finds the interpretation advanced by the Appellants is more 

formalistic than pragmatic. 

[205] In this case, the plan shows where trees will be found, and green-coloured 

space the parties have both referred to as a landscaped area.  In her testimony at the 

hearing, Ms. Gilbert said the Municipality does not have specific standards for 
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landscaping plans.  She said the planning department receives quite a few plans with the 

same level of detail shown in the site plan for the proposed development, which she 

described as on the lower end of the scale in terms of detail but providing the information 

planning staff would want to see. 

[206] As discussed above, the plan does not show the outdoor amenity space.  

While that might have been helpful, Policy EN12 requires a developer to include a 

landscaping plan with a development application showing what the developer proposes.  

In this case, it does not appear the developer initially proposed the amenity areas, or at 

least did not propose they be placed in a specific area.   

[207] The Board concludes the Appellants have not met the burden upon them to 

show Council’s decision did not reasonably carry out the intent of the Municipal Planning 

Strategy policies relating to the requirements for landscaping plans in development 

applications.  

6.4.4 Endangered Species 

[208] Section C9 in the Municipal Planning Strategy includes a sub-heading 

called “Environmental Conservation.”  The preamble before the policies under that sub-

heading states, in part, “Council is committed to exploring ways to protect areas that may 

contain rare or endangered species or plant populations, habitat for rare or endangered 

species, exceptionally productive habitat, and other areas of natural significance.”  The 

policy goal preceding the policy statements says, “Council’s goal is to ensure that 

development adjacent to, or near watercourses within the Municipality, does not have 

detrimental impacts on the water quality or aquatic environment.” 
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[209] Policies EN4 to EN10 are in the “Environmental Conservation” subsection 

in the Municipal Planning Strategy.  Most of these policies were considered earlier in this 

decision in relation to the requirements for watercourse setbacks and stormwater 

management.  None of these policies refer specifically to endangered species.  The 

Appellants have not referred the Board to any other policies in the Municipal Planning 

Strategy that deal specifically with endangered species. 

[210] The Appellants’ concern about endangered species appears to be part of a 

broader concern about the information that is available about the environmental impacts 

of the proposed development.  In their submissions, the Appellants noted no 

environmental study was required due to the size of the lot being developed.  Although a 

development permit must not be issued by the Municipality’s Development Officer until 

“Nova Scotia Environment has granted positive recommendation on all environmental 

issues within their responsibility and has given their approval if any is required,” the 

Appellants questioned how the Development Officer might be alerted to the need for 

action relating to endangered species or erosion into watercourses without an 

environmental study to identify the environmental issues.   

[211] As the Municipality does not manage or enforce the Environment Act or the 

Endangered Species Act, the Municipality’s Development Officer has no authority under 

those statutes.  While the Development Officer must not issue a development permit if 

there are outstanding environmental issues or approvals, the responsibility for ensuring 

the requirements of those statutes are met and enforced rests with the Provincial 

Ministers to whom authority for that legislation is assigned. 
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[212] For the purposes of this appeal, the Appellants have not identified a policy 

in the Municipal Planning Strategy requiring an environmental study and the Board finds 

they have not demonstrated that Council’s decision to approve the proposed development 

agreement did not reasonably carry out the intent of the Municipal Planning Strategy for 

any reason having to do with environmental studies or species at risk. 

7.0 CONCLUSION 

[213] The development agreement approved by Council is for a mixed-use 

development reasonably within the nature of what the Municipal Planning Strategy 

intended for the Regional Commercial Zone.  The Appellants identified concerns about 

the impact of the proposed development on existing development in the area and on 

community resources and infrastructure.  They also raised issues about the 

environmental impacts of the proposed development.  However, the Board finds the 

Appellants have not met the burden upon them to show, on a balance of probabilities, 

Council’s decision did not reasonably carry out the intent of the Municipal Planning 

Strategy.  As a result, this appeal is dismissed. 

[214] An Order will issue accordingly. 

DATED at Halifax, Nova Scotia, this 25th day of January, 2021. 

 

 

 

      ______________________________ 

      Stephen T. McGrath 
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Appendix A – Regional Commercial (RC) Designation 

Regional Commercial (RC) Policy Goal 
 
Council’s goal is to facilitate the development of a regional, large-scale service-based commercial area with 
a wide range of retail goods and services, and business uses in a land-intensive, vehicle dependent 
environment. A regional-scale commercial area will allow for a convenient shopping environment for East 
Hants residents and the traveling public and for large-scale commercial development with minimal impact 
to the built and natural environment. 
 
Policy Statements 

ED24. Council shall establish the Regional Commercial (RC) Designation with the intention of allowing for 
the development of a wide range of largescale commercial activity including warehousing, retailing 
of goods and services, food and beverage facilities, accommodation, entertainment facilities, office 
and business services, drive-thru restaurants, services stations, shopping malls, and other vehicle 
dependent uses within a concentrated area, thus having minimal impact on the built and natural 
environment. 

ED25. Council shall apply the Regional Commercial (RC) Designation to specific, pre- designated lands 
to foster economic growth and to encourage a desirable and functional growth pattern on lands 
near arterial highway interchanges. 

ED26. Council shall require that the provisions of the Regional Commercial (RC) Zone be consistent with 
the overall intent of the Regional Commercial (RC) Designation and that the purpose of the RC 
Zone shall be to allow for a range of intensive goods and services uses in a controlled built and 
natural environment. 

ED27. Council shall establish provisions for the Regional Commercial (RC) Zone under the Land Use 
Bylaw including requirements for permitted uses, lot coverage and area, frontage, height and floor 
area, yard setbacks, building height, lighting, signage, and vehicle access. 

ED28. Council shall designate the Regional Commercial (RC) Zone as a site plan area, and as indicated 
on the Land Use Bylaw Zoning Maps, to address specific development details for the purpose of 
minimizing the impact on adjoining lands and improving the aesthetics and overall quality of the 
development. 

ED29. Council shall require that a development permit only be issued in the Regional Commercial (RC) 
Zone where a site plan has been approved by the Development Officer except where an exemption 
exists. 

ED30. Council shall designate and zone a specific area in Elmsdale near Highway 214, and Highway 102 
intersection, and in Mount Uniacke near Exit 3 off of Highway 101, as Regional Commercial (RC) 
Zone and Designation as indicated on the Official Generalized Future Land Use and Land Use 
Bylaw Zoning Maps. 

ED31. Given the changing face of medium and large scale commercial retail development, and increasing 
demand for same in the Elmsdale area, Council shall provide for additional development options 
and relaxed standards in the Regional Commercial (RC) zoned area.  Such options are consistent 
with the overall intent of the RC Zone to provide for a wide range of commercial activity to foster 
economic growth, and include a removal of the building square footage maximum, reduced 
minimum lot sizes, development by right-of-way easement (removal of lot frontage requirements) 
and variations in the signage provisions of the LUB. 
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ED32. Council shall permit the following uses by site plan approval in the Regional Commercial (RC) Zone: 

a) All applicable Zone uses except where otherwise noted. 

b) Commercial Parking Lots where the lot is an outdoor parking lot, and the commercial 
parking area is equal to or less than 600 m2. 

ED33. Council shall consider the following by development agreement in the Regional Commercial (RC) 
Zone: 

a) Commercial Parking Lots where the lot is an indoor parking lot, or the commercial 
parking area is greater than 600 m2. 

b) Mixed Use Developments, subject to the specific policy of this section. 

c) Dog Daycare uses where more than 10 dogs at once are kept 

d) Kennels, Boarding 

ED34. Council shall consider mixed Use Developments in the Regional Commercial (RC) designation 
provided the requirements below, as well as the requirements regarding Walkable Comprehensive 
Development District developments are met. 

a) The property must be serviced by water and wastewater services.  

b) The property shall connect to an existing sidewalk or trail network, if such a network is 
accessable [sic]. 

c)  Proposed residential uses should have frontage on the Nine Mile River. 

d) Mixed use areas shall not be serviced by a right-of-way easement. All lots shall have 
public road frontage. 

e) The proposed commercial ground floor must equal or surpass the residential ground 
floor area. 

f)  Proposed residential uses should be in the rear yard, or above commercial uses. 

[Exhibit C-2, pp. 312-314.  Emphasis in original.] 
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Appendix B - Criteria for Entering into a Development Agreement for a Walkable 
Comprehensive Development District 

Criteria for Entering into a Development Agreement for a WCDD 

Policy Goal 

To clearly outline criteria for the consideration of development agreements in Walkable 
Comprehensive Development District (WCDD) areas, to ensure the best interests of the 
Municipality and the community are protected, and to ensure the proposed development within 
Walkable Comprehensive Development District (WCDD) areas is appropriate in terms of its timing, 
content, appearances, and design. Finally, to ensure that the proposed WCD is a human-scaled, 
mixed use development, supportive of visual variety and interest for active transportation users. 
 
Policy Statements 

UD35. Council shall consider entering into a development agreement for a WCDD in   satisfaction 
of the following policies. 

UD36. Council shall not consider Mini-home communities within the WCDD Zone or designation 
to be compatible with the residential character of those areas. 

UD37. Council shall consider entering into a development agreement for an WCDD where the 
WCDD is consistent with the intent and policies of the Municipal Planning Strategy and no 
one development within the WCDD shall compromise or overwhelm the walkable, mixed 
use residential development focus of the WCDD. 

UD38 Council shall consider entering into a development agreement for a WCDD where the 
WCDD is not premature or inappropriate in terms of: 

a) The financial capability of the Municipality to absorb any costs relating to the 
development. 

b) The adequacy of any proposed, expanded, or improved Municipally approved central 
water and wastewater systems to support the WCDD. 

c) The adequacy of existing and proposed active transportation and automobile 
distribution networks within and adjacent to the WCDD, including the manner in which 
proposed roadways within the development are linked with streets of adjacent 
developments to provide for a cohesive, grid-like network of local and collector streets. 

d) The adequacy of school, recreation, and community facilities to accommodate 
development. 

e) The potential for the development to landlock or reduce subdivision potential of adjacent 
parcels. 

UD39. Council shall consider the extent to which the proposed phased development provides for 
efficient pedestrian movement into, out of, and within the development, especially between 
commercial and residential neighbourhoods. 

UD40. Council shall consider the extent to which, where applicable, proposed pedestrian routes 
link up with existing sidewalks, active transportation routes and walking trails on abutting 
lands to provide for a cohesive network of same. 
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UD41. Council shall consider the relative comfort and design of streets and buildings to promote 
a development conducive to active transportation by means of human-scaled 
developments, visual variety and interest for active transportation users. 

UD42. Council shall require that the development of any Walkable Comprehensive Development 
District (WCDD) only be considered through development agreements which shall specify: 

a) The type of land use zoning classification(s) proposed and locations of development(s) 
within the WCDD site. 

b) The general phasing of the development relative to the distribution of the specific land 
uses within all or a portion of the WCDD site. 

c) The distribution and function of proposed community facilities, amenity space, 
playgrounds, and public land uses. 

d) Architectural controls, site controls, and stormwater controls, and without limiting the 
generality of the foregoing, the following are examples: controls for external appearance 
and design of structures; yard and setback variations; berms, buffers, screens, fences, 
recontouring, and landscaping treatments; maximum lot coverage; and stormwater 
controls; 

e) Matters regarding subdivision of lands within the WCDD including the quality, quantity 
and placement of proposed open space. 

f) For residential, community, and business uses, matters addressing maintenance of the 
development(s) and hours of operation when appropriate; 

g) Any other matter relating to the development’s impact upon uses within the WCDD, 
uses adjacent to the WCDD, and uses within the general community, based upon the 
intent of this strategy. 

h) Matters identified as: unsubstantial; uses not requiring a development permit, and; the 
basis for discharging the agreement upon completion of the development or phases of 
the development.  

[Exhibit C-2, pp. 285-287] 
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Appendix C – Development Agreement Criteria 

Development Agreement Criteria 

IM26. Council shall consider the evaluation criteria, terms, and conditions for development 
agreements enabled by this Strategy, and specifically in this subsection. 

IM27. Council shall consider the following evaluation criteria for any development  
agreement application: 

a) The impact of the proposed development on existing uses in the area with particular 
regard to the use and size and of proposed structure(s), buffering and landscaping, 
hours of operation for the proposed use, and other similar features of the proposed use 
and structures. 

b)  The impact of the proposed development on existing infrastructure with particular regard 
to Municipal piped water and wastewater systems, fire protection, refuse collection, 
school capacities, and recreation amenities.  Council shall consider comments from the 
Municipal Engineer and other agencies as applicable. 

c)  The impact of the proposed development on pedestrian and motor traffic circulation with 
particular regard to ingress and egress from the site, traffic flows and parking, adequacy 
of existing and proposed road networks to service the proposed development, 
adequacy of pedestrian infrastructure including walkways and sidewalks where 
required. Council shall consider comments from Municipal Engineer(s) and/or the 
Provincial Transportation Departments as applicable. 

d)  Council shall consider, where appropriate, the impact of the development on the comfort 
and design of proposed streets and existing street users. This shall include whether the 
proposed development is human-scaled, is easily accessible to active transportation 
users, and if it promotes visual variety and interest for active transportation users. 

e) The suitability and availability of other appropriately zoned sites for the proposed use. 

f)  The submission of a professionally drawn site plan showing the location of all new and 
existing structures on the lot, parking areas, proposed and existing walkways, areas of 
tree retention, watercourses or environmentally sensitive areas, buffering, and 
landscaping and building plans, including signage plans, if applicable, showing the 
nature and design of the proposed structure. 

g)  Adequacy of the size of the lot to ensure required buffering and screening can be carried 
out. 

h)  Potential for significantly reducing the continuation of agricultural land uses. 

i)  The proposed density and urban form, including height, massing, bulk, stepbacks and 
setbacks, are compatible with (not necessarily the same as) existing development 
forms. 

j)  If the proposal is inappropriate by reason of the financial capability of the 
Municipality to absorb any costs relating to the development. 

IM28.  Terms and conditions of the agreement to ensure consistency with Strategy policies and 
the employment of sustainable development practices shall include, but are not limited to 
the following where applicable: 
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a)  The use and size of any new structures or any expansions of existing structures. 

b)  The compatibility of the structure in terms of design elements including, but not limited 
to roof type, exterior cladding material, and overall architectural form and elements that 
are reasonably consistent with the style and character of the community. 

c)  Provisions for adequate buffering and screening to minimize the impacts of the 
development on adjacent uses, such buffering and screening to be designed with 
consideration given to the types of impacts that may be felt by adjacent properties (ie. 
noise, headlights, dust, etc.). 

d)  Any matter that may be addressed in the Land Use Bylaw, such as yard requirements, 
outdoor storage, height, bulk and lot coverage, etc. 

e)  Time limits for the application for a development permit and the initiation and completion 
of construction. 

f)  The establishment of hours of operation and maintenance of the proposed use. 

g)  The provision of adequate parking and parking lot design to include maximum ease and 
safety of traffic flow and dust control. 

h)  Provisions regarding signage that may be sensitive to the overall visual amenity of the 
immediate area and safety issues. 

i)  Methods of protection of the land and watercourses and mitigation practices during and 
after construction of the proposed development. 

j)  Methods of stormwater management on-site during and after construction and methods 
used to control erosion and sedimentation. 

k)  Provisions regarding tree removal, devegetation, and tree planting on the site and 
overall adequacy of landscaping.  

[Exhibit C-2, pp. 364-366.  Emphasis in original.] 

 


